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188-68 Application for special permit to place new tower.
A.1 “Special permits are to be based on actual need and not on speculation of possible future needs
which may or may not materialize.” —Village of Nelsonville Code

188-70 Standards for issuing special permits.

A.6 That the proposed antenna installation or tower will not have a significant adverse impact on
scenic or historic resources. If a significant adverse visual impact is identified, the applicant shall
demonstrate that suitable landscaping, buffering or other techniques will be used, and that they are able
to minimize such impacts to a level of insignificance.” —Village of Nelsonville Code

Introduction

As neighbors, we write to provide support to the ZBA in its review of Homeland Tower’s
application. Because this area of law is so complex, we joined forces to clarify the essential
matters under deliberation. If the ZBA denies the application, or delays a decision indefinitely,
there is a fair chance the applicant would take the Village to court. What we lay out below are
reasons why you should not be worried about such a court case.

For a ZBA determination to stand upon judicial review, it must be based on the substantive
criteria found in the local zoning ordinance. When evaluating a substantial evidence claim under
the Telecommunications Act, courts look to the applicable substantive standards under state
and local law.

Herein, we submit substantial evidence to demonstrate that Homeland Towers’ application to
install a cell tower at 15 Rockledge Road is not permissible under Nelsonville Village Code.

In issuing a special permit for cell tower construction, Nelsonville Code requires the ZBA to
determine that the request is “based on actual need” and that the structure “will not have a
significant adverse impact on scenic or historic resources.”

As we outline below, Homeland Towers has not provided substantial evidence of “need,” nor

has it demonstrated that its proposed tower at 15 Rockledge Road would have an insignificant
adverse impact on the Village of Nelsonville’s legendary “scenic or historic resources.”

l. Impact on Scenic & Historic Resources

Since Nelsonville Code expressly requires ZBA to consider the negative impact on scenic and
historic resources by installation of a communications tower, it is within the purview of the board
to consider this ground as a basis for denial of an application if supported by substantial
evidence. Because terms such as “insignificance,” “significant adverse visual impact” and



“scenic or historic resources” are not defined within Nelsonville Code, it is within the ZBA’s
discretion to look to outside sources to assist with defining these terms.

Nelsonville, including 15 Rockledge Road, falls within the Cold Spring Subunit of the Hudson
Highlands Scenic Area of Statewide Significance (SASS) [exhibit A]. This New York State
SASS designation seeks to protect “New York’s landscape tradition [which] includes
appreciation of both the natural and the cultural landscape and its coastal scenic landscapes.”
In fact, original meetings for SASS designation were held in 1990 at the Philipstown Town Hall,
the same place where we have met to debate the cell tower.

To emphasize the significance of this valuable resource, the SASS states that “the region has
long been recognized as a scenic area of national importance. It inspired the Hudson River
School of Painting in the nineteenth century, the first indigenous American art movement, and
the American Romantic Landscape Movement which subsequently spread nationwide and
influenced designed landscapes and parks throughout the country.”

Clearly, the valuable scenic, historical and cultural resources that the SASS designation seeks
to protect, are within the ZBA'’s discretion to consider when attempting to understand and define
terms such as “scenic resources” within the Nelsonville Code.

The proposed tower installation falls within the Cold Spring subunit of the Hudson Highlands
SASS, and as such is subject to Policy 24 [exhibit B]. The primary objective of Policy 24 is to
“provide for the designation and protection of scenic areas of statewide significance.” These
guidelines are meant to establish whether any proposed development would “affect a scenic
resource of statewide significance ... [and] ... be likely to impair the scenic beauty of an
identified resource.”

To be clear, Policy 24 is not a prohibition on development outright, but rather seeks to guide
development within existing scenic resources as opposed to irrevocably marring it. Ultimately,
the “narratives prepared for each SASS describe the character and scenic quality of the SASS
landscape, providing guidance to the public and regulatory agencies as to which landscape
elements should be protected and which actions could impair the scenic quality of the SASS.”

And Policy 24 defines impairment:

... impairment of a landscape’s scenic quality can occur in two
principle ways: 1) through the irreversible modification or
destruction of landscape features and architectural elements

which contribute significantly to the scenic quality of the coast,

and 2) through the addition of structures which reduce views or
are discordant with the landscape because of their inappropriate
scale, form, or construction materials. (Emphasis added).

The NYS SASS report also identifies the significant value of cultural and historic resources of
our region, corroborated by local historians [exhibit C]:



The Hudson Highlands SASS is a landscape rich in symbolic

value and meaning, resulting from historic events, folklore, art and
literature, and influencing public perception of the area. The area

was at the center of the Romantic Movement that began before the

Civil War and became a pervasive movement that affected all aspects

of art and society in the region, including architecture, literature,

painting, recreation and tourism. This has led to a continuum of
environmental and scenic appreciation concerned with the Hudson
Highlands that runs through the last two centuries. (Emphasis added).

It is important to note that while additional levels of protection for SASS area can be granted to
municipalities with Local Waterfront Revitalization Programs (LWRP), a municipality’s decision
not to incorporate an LWRP does not prevent ZBA from considering SASS guidelines when
making decisions that affect state-identified scenic resources.

Because terms such as “adverse visual impact” and “scenic resources” remain undefined in the
Village Code, it is wholly within the ZBA’s discretion and jurisdiction to turn to SASS and Policy
24 for guidance in interpreting and applying these terms and their meanings in reaching the
development decisions before it.

It cannot be denied that the cultural, historic and scenic importance of this region is significant
and can clearly be distinguished from other areas or regions where it is less so, particularly with
respect to proposed telecommunications development. The site of the proposed tower falls
directly within this scenic and historic landscape. As such, there must be a high degree of
scrutiny of any adverse impact upon these recognized resources.

Ultimately, the standard remains whether such reliance by a ZBA on Policy 24 to inform its
decision is rationally based. It is supported New York State public policy that development
proposals falling within an SASS designation be scrutinized according to Policy 24 guidelines.
Therefore it is rationally based for the ZBA to consider such guidelines when evaluating the
potential adverse effect on identified scenic resources in this matter.

With its discordant scale, ineffective camouflage, and placement adjacent to historic landmarks
which are National Register listed, National Register eligible and highly valued by our local
community [exhibit D], Homeland fails to prove that the impact of a proposed tower at 15
Rockledge has been minimized to a level of insignificance as required under Village Code.
Rather, the record clearly shows the proposed tower to be highly intrusive into one of our
community's most sacred spaces.



Il No Actual Need

“The FCC Assigns Licenses in the Cellular service to the 850 MHz Frequency bands”
—Pier Con Engineering Report

Similarly, Homeland Towers has failed to demonstrate an "actual need" for a cell tower as
required under Nelsonville Code.

Here it is critical to note that the projected coverage maps submitted by Homeland Towers show
only the frequency bands of 700 MHz and 2100 MHz. The FCC assigns LTE service to the 700
MHz and 2100 MHz frequency bands. As the Pier Con engineering report makes clear “the 700
band is for 4G broadband data...The AWS band [2100 MHZz] is also for LTE 4G broadband data
in areas where the LTE band is near full capacity.” Mobile data is regulated as an "information
service” unlike mobile voice (850 MHz) which is regulated as a public utility and “essential
service.”

Homeland Towers wants to build a data service tower at 15 Rockledge Road. To argue that
there is a gap in mobile voice coverage, they have generated maps that seemingly show a gap
in mobile broadband data coverage. Both AT&T and Verizon operate in our area in the 850 MHz
range and they didn't provide any maps to show significant gaps in service in mobile voice/text
at that frequency. None of the engineering maps show coverage of mobile voice/text service
(the 850 MHz frequency band), because, there are no significant gaps of mobile voice
service in this frequency.

Mr. Robert Gaudioso has written that "there is no legal basis for the Zoning board to consider
whether the service being provided is voice as opposed to broadband data service as both
forms of service are telecommunications services.” We categorically dispute this claim and
argue that, to date, FCC does not regulate mobile broadband data as an essential service under
the Telecommunications Act. *

In fact, carrier companies have long opposed the FCC extending this designation under the
Telecommunications Act to avoid being subject to “heavy-handed” federal regulations. In a 2015
filing with the FCC, AT&T argued that “mobile-data providers are statutorily immune, perhaps
twice over, from treatment as common carriers.”

And in November 2017, the FCC released its Restoring Internet Freedom Order designed to:

e Reinstate the "information service" classification of broadband Internet access
service first established on a bipartisan basis during the Clinton Administration.

e Restore the determination that mobile broadband is not a "commercial mobile
service" subject to heavy-handed regulation.



To recap, mobile broadband data (sharing iphone photos, streaming Netflix, etc) is not granted
the same “essential” status as a public utility that mobile voice services enjoy under the
Telecommunications Act. Any perceived gaps within frequency bands of 700 MHz and 2100
MHz (mobile broadband data) submitted by Homeland Towers are not afforded federal
protection.

We highlight Homeland’s glaring omission of mobile voice coverage maps and offer substantial
evidence of call/text logs [exhibit E] and independent coverage assessments using Rootmetrics
and Sensorly software [exhibit F] to demonstrate that both Verizon and AT&T provide reliable
mobile voice service for their Village consumers.

Carrier maps published online [exhibit G] also show that the Villages of Cold Spring and
Nelsonville currently enjoy wide coverage (voice and data) in contrast to the projected coverage
maps submitted in the Homeland Towers application.

As our substantial evidence proves, current coverage provides reliable voice service for the
relatively modest traffic of Nelsonville. The Village of Nelsonville (inhabitants 628, 2010 census)
largest roads NY301 and 9D are not major highways. The New York Department of
Transportation classifies them as "Rural: minor arterial" and "Rural: major collector" respectively
[exhibit H].

In addition, Homeland Tower’s projected coverage maps are made using complex modelling
software with relatively generic mapping data. As such, they are subject to inaccuracies and
manipulation. The coverage maps submitted by Homeland don’t define the parameters used,
and thus must be viewed with caution, especially as they contradict coverage assessments
generated by actual residents. An expert opinion written by Richard Comi and Lawrence
Monroe at the Center for Municipal Solutions, explains that

Propagation studies can be made to show whatever the applicant wants...The results are totally
dependent upon the parameters or modeling information that is programmed into the computer.
... This is why it's critical to have the propagation studies reviewed by those experienced in the
analysis of them, since most other issues stem from and depend upon what the propagation
studies show. Far too frequently the propagation studies submitted reflect the 'desires' of the
Company, as opposed to the actual 'needs'. In other words, the outcome was predetermined and
the studies were designed to reflect this pre-determined outcome. In essence, they become "self-
fulfilling prophecies".

Dr. Chris Marrison, a Princeton-trained expert on computer modelling submits a similar
argument [exhibit 1] and lists the conditions required for an independent expert to validate the
results of these computer simulations. Note that none of these parameters were submitted to
the Village engineer for his review.

Cellular carriers are investing in mobile broadband data capacity because they've identified a
financial goldmine. They are racing to construct broadband towers to service 700 MHz and 2100
MHz frequency bands. BUT their financial goals do not equate to the Village’s actual needs.



And crucially, their future business plans (billion dollar investment in mobile broadband data) do
not receive the same federal public utility protections as mobile voice services.

I, Conclusion: Misrepresentations, Omissions

We are confident that the Village Code grants the ZBA the legal authority to deny the Homeland
Towers application based on the two arguments we’ve detailed above—i.e. “adverse impact on
scenic resources” and failure to prove “actual need.” Local residents who are practicing lawyers
have drafted an exhaustive review of these arguments. The attached legal brief provides you
with ample ammunition to support these arguments by citing recent case law.

In reviewing the series of filings by Homeland Towers, our group identified additional problems
with the application which we will briefly note:

e We dispute that Homeland Towers sought the least intrusive location for its tower, a
requirement under Village Code. Please see our attached list of properties [exhibit J] of
sufficient acreage that were not approached by the applicant.

e In attempting to bully and terrify Village officials into making a quick decision, Homeland
Tower has misrepresented how the “shot clock” functions. Their lawyer has said in public
hearings that "If the shot clock runs out the tower goes up," causing panic to local
residents and board members alike. Because the application wasn't complete until
August 30 with the late submission of the Verizon RF Justification report as is required
under the Code, the shot clock should run from that date and to the extent that the Board
asked Homeland in September to correct or supplement the application, the shot clock
should be tolled while the Village awaited a response.

e The Visual Impact Analysis submitted by Homeland Towers is not code compliant.
Village Code requires a visual impact assessment, “by balloon testing or similar
methodology, as well as visual simulations of the proposed tower’s siting,” to be
conducted “from significant vantage points and/or historic and scenic resources.”
Moreover, the Code standards require that “significant vantage points potentially
impacted by the proposed facility shall be determined by the Board, such as views
from state and local roads adjacent to the proposed site, recreation areas, housing
developments and local state or national historic and scenic resources.” There is no
evidence that Homeland Towers made an effort to incorporate these resources into its
visual impact analysis. Indeed, the substantial evidence indicates that the visual impact
analysis is composed almost entirely of photo simulations from random
viewpoints, apparently carefully selected by the applicant in such a way as to conceal
its impact. In addition, the public notice requirements for the balloon test were wholly
insufficient to meet the standards under the Code. Namely, notice of the applicant’s
balloon test was not published in the village’s official newspaper by the applicant as the
Code requires.



Given the recent November 22 document submission inclusive of “Property Value
Report” we have not been given ample time to corroborate or refute the claims of the
applicant or review the case law they cite.

In his November 22 letter, Homeland Towers lawyer Robert Gaudioso argues that
because the DEC does not have permit approval authority for the Rock Ledge project,
"the coastal management requirements are not applicable." This is not true. Because the
DEC is not the lead agency for this project it does not have the authority to review the
project's consistency with the SASS Coastal Management Program. The DEC has no
authority to regulate, but this is quite different from saying that these public policy
guidelines "are not applicable." We reject Mr. Gaudioso's claim that the guidelines must
be ignored because other state agencies aren't authorized to regulate the project. In fact,
because these other agencies cannot regulate on our behalf, ZBA should consider both
SASS and CMP very carefully during its deliberation.

HEHHHE T



Legal Memo

I. GENERAL JURISDICTION OF ZONING BOARDS OF APPEAL

A. Discretionary Authority

Zoning Boards of Appeal (hereinafter “ZBA”) are afforded considerable discretion
and their determinations are generally not disturbed if they have a rational basis and are
supported by substantial evidence. Accordingly, ZBA decisions are shown a high degree of
deference by reviewing courts. See: Marzocco v. City of Albany, 217 A.D.2d 872 (1995);
Androme Leather Corp. v. City of Gloversville, 1 A.D.3d 654 (2003); Matter of Prel 32 Realty,
LLC v. Scheyer, 96 A.D.3d 854 (2012). See, also: (New York State Department of State, Zoning
Board of Appeals Manual, ZBAM [2015]). In engaging in this discretionary decision-making

authority, a ZBA’s primary power is to administer and interpret the local zoning ordinance.

B. Interpretive Authority

A ZBA has a quasi-judicial function when interpreting local zoning ordinances, and
should follow its own precedent when possible. See, Knight v. Amelkin, 68 N.Y.2d 975 (1986).
Where no such prior decision exists upon which a ZBA may rely, the ZBA should attempt to
glean the original intent of the legislative body that drafted the applicable local zoning ordinance.
In conducting such an effort, a ZBA may call upon minutes of governing board meetings,
testimony of local officials and any planning advisory committee documents which may have
accompanied the enactment. See, ZBAM.

Courts have, however, allowed for broad interpretive principles in considering a ZBA’s
interpretive authority and have shown deference when reviewing ZBA interpretation
determinations, so long as they are found to have a rational basis. See, Androme. Therefore, a
ZBA has broad discretion to engage in interpretation of terms not clearly defined within a local
zoning ordinance, and where no prior precedent exists a ZBA has discretion to consider outside
sources to assist with interpreting undefined terms not previously determined. See, ZBAM. Such
outside sources include, but are not limited to, one or more zoning treatises, planning advisory

documents, case law, agency reports and even the dictionary. See, ZBAM.



C. Standard for Special Use Permits

A ZBA has original jurisdiction to grant Special Use Permits (hereinafter “SUP”). Id.
In deciding an SUP application, there must be suitable standards for its issuance set out within
the local zoning ordinance. See, ZBAM. A ZBA has authority to review whether those standards
are reasonable and whether they have been met by the applicant. See, ZBAM. When standards
for issuance of a SUP are not clearly defined within a local zoning ordinance, it is within the
scope of a ZBA’s discretion to engage in reasonable interpretation of those standards. See: Henry
Schmitt vs. Joseph P. Plonski, et al, 215 N.Y.S.2d 170, (1961); Aloe v. Dassler, 278 A.D. 975,
(1951); ZBAM. Accordingly, a ZBA’s power to make discretionary decisions on SUP
applications, flows from consideration and interpretation of the local zoning ordinance and

applicable standards contained therein.

D. Conduct of Hearings
A ZBA may grant a SUP if the requirements of the zoning ordinance are met by the

applicant. The purpose of the ZBA’s inquiry is to determine whether the applicant is entitled to
the relief they are requesting. See, ZBAM. The purpose of the hearing is to determine the facts of
the application and consider the supporting evidence. Further, it is the ZBA’s function to hear
and consider all evidence that may impact the application before it, and the hearing should be
adequate and give opportunity to all interested persons to be heard. See, Galvin v. Murphy, 11
A.D.2d 900 (1960). Finally, a ZBA does have authority to allow limited cross-examination of

parties, so long as questions remain limited to the issues before the Board. See, ZBAM.

E. Decision
A ZBA’s decision must be based on finding of fact, and should set out why the
standards set out in the local zoning ordinance for a SUP application have been met or not.
Gilbert v. Stevens, 284 A.D. 1016 (1954). A ZBA decision must include supportive findings of
fact. Id. Conclusions may be found in a ZBA decision, but those conclusions must be based on
findings of fact supported by the evidence on the record. See, ZBAM. Where opposing facts,
differing expert opinions or other forms of contradictory evidence are before the ZBA, it is

within the scope of a ZBA’s discretion to choose among them, so long as the ultimate decision



reached is rationally based on substantial evidence on the record. See: Matter of Lindenthal v
Town of New Castle, 20 N.Y.S.3d 292 (2015); and, ZBAM.

II. LIMITATIONS ON ZBA JURISDICTION UNDER THE
TELECOMMUNICATIONS ACT OF 1996

A. ZBA Retains Authority to Determine Telecommunication Permit
Applications but is Limited to Standards of Local Zoning Ordinance
The Telecommunications Act of 1996 (hereinafter “TCA”) expressly preserves the
authority of a ZBA to determine a SUP application for the purposes of the provision of wireless
telecommunications services. “[N]othing in this chapter shall limit or affect the authority of a
State or local government or instrumentality thereof over decisions regarding the placement,

construction and modification of personal wireless service facilities.” (47 U.S.C. §332(c)(7)(A)).

In reaching its determination, however, a ZBA must base its decision upon substantial evidence
on the record, and “local and state zoning laws govern the weight to be given the evidence.” See:
Cellular Tel. Co. v. Town of Oyster Bay, 166 F.3d 490 (1999); T-Mobile Northeast LLC v. Town
of Islip, 893 F. Supp. 2d 338 (2012). Thus, although “the TCA governs the ‘procedural
requirements that local boards must comply with in evaluating cell site applications’ the
applicable substantive standards are the ‘established principles of state and local law.”” Id.
Accordingly, when reviewing an SUP application pertaining to a cellular tower installation, a
ZBA is limited to reviewing and applying the applicable standards in the local zoning ordinance

with respect to same.

B. Public Utility Standard Under New York Law — Minimal Intrusion Test

Where a local zoning ordinance authorizes issuance of an SUP for installation of a
cellular tower, an applicant “need only show that the use is contemplated by the ordinance and
that it complies with the conditions imposed” by the local law. See, Matter of DeCarr v Zoning
Bd. of Appeals for Town of Verona, 154 A.D.3d 1311. The ZBA has the authority to deny such
an application, only where there are reasonable grounds, rationally based on substantial evidence

on the record. Moreover, as wireless providers are considered a public utility in New York, a

10



ZBA is further limited in its discretion to deny an SUP application for installation of a cellular
tower. See, Cellular Tel. Co. v. Rosenberg, 82 N.Y.2d 364 (1993). Namely, a
“telecommunications provider that is seeking [permission] for a proposed facility need only
establish that there are gaps in service, that the location of the proposed facility will remedy
those gaps and that the facility presents a minimal intrusion on the community.”

Accordingly, for an SUP to build a cellular tower to be granted, a ZBA must ensure that
the local zoning ordinance allows for such special use, that the application meets all of the
conditions, standards and requirements for such use as set out in the local law, and may not deny
such an application if the applicant demonstrates a gap in service, that the proposed facility will
remedy that gap, and that the facility presents a minimal intrusion on the community. See:
Orange County-Poughkeepsie Ltd. Partnership v. Town of E. Fishkill, 84 F. Supp. 3d 274
(2015); Site Acquisitions, Inc. v. Town of New Scotland, 2 A.D.3d 1135 (2003). Further, “where
the intrusion or burden on the community is minimal, the showing required by the utility should
be correspondingly reduced.” See, Consolidated Edison Co. v. Hoffman, 43 N.Y.2d 598 (1978).
Conversely, then, the greater the impact and intrusion into the community, the higher the burden

on the applicant to show a minimal intrusion.

C. Prohibition of Service Claim — Least Intrusive Test

Although the TCA preserves the decision-making authority of a ZBA to deny a SUP
application when based on reasonable grounds rationally based on substantial evidence on the

record, such a denial must not act to prohibit or have the effect of prohibiting the provision of

personal wireless services (47 U.S.C. §332(c)(7)(B)(ii)). Accordingly, the standard of review of a
ZBA decision denying a SUP application for installation of a cellular tower, will be such that the
applicant has shown a significant gap in wireless coverage and that the proposed facility is the
least intrusive means to fill that gap. See, Sprint Spectrum, L.P. v. Willoth, 176 F.3d 630 (1999).
Thus, for a ZBA denial determination to withstand a prohibition of service claim brought by an
SUP applicant challenging the denial, the ZBA’s decision must be rationally based and supported
by substantial evidence on the record that shows the applicant failed to show a significant gap

and that the proposed facility was the least intrusive alternative.

D. Prohibition of Health and Environmental Considerations

11



The TCA expressly prohibits a ZBA from considering health or environmental
implications when issuing a denial of an SUP application for a cellular tower installation (47

U.S.C. 8332(c)(7)(B)(ii)). Indeed, if a ZBA’s denial decision is based in part on health and

environmental considerations, even where other legitimate grounds for denial are included, the
decision will be overturned. The “TCA is violated when a zoning board’s denial of an
application for a wireless facility is based in part on those concerns.” See, Islip. Further, “any
decision actually based on environmental effects is a violation, whether other legitimate reasons
factored into the decision or not.” See, T-Mobile Northeast LLC v. Town of Ramapo, 701 F.
Supp. 2d 446 (2009). Therefore, for a ZBA denial determination to withstand judicial scrutiny
with respect to violation of the health and environmental consideration prohibition under the
TCA, such a decision must not reference those considerations to any degree, but must rather be

fully based on other legitimate grounds rationally based on substantial evidence on the record.

E. Decision Must be Rendered Within a Reasonable Time — Shot Clock Rule
The TCA requires “that requests to authorize the installation of wireless

communications equipment must be acted upon in a ‘reasonable period of time’ (47 U.S.C.

8332(c)(7)(B)(ii) and the FCC has issued a “Shot Clock Order” which interprets such time

period to be 150 days for review of siting applications for new facilities.” See, Islip. The Shot
Clock Order, however, is not an absolute limit. It is rather a presumption that a ZBA will issue a
decision within a reasonable period of time. If a ZBA fails to make a determination within the
Shot Clock period of 150 days, there comes into effect a rebuttable presumption that the ZBA
has engaged in an unreasonable delay. If a ZBA can provide evidence that its delay has not been
unreasonable, but rather due to special or compelling circumstances, a determination was not
rendered within the 150 day period, it may successfully rebut the presumption of
unreasonableness.

Upon review of this issue, and as discussed more fully herein, courts will look to whether
a ZBA’s delay was in spite of good faith efforts and diligence, or that the application was
particularly complex in nature, as some considerations in making its determination. See, Up State
Tower Co., LLC v. Town of Kiantone, 2017 U.S. Dist. LEXIS 35610 (2017). In addition, the
presumption “only required the party against whom it is asserted (in this case, the Town

defendants), to ‘burst the bubble’ by producing evidence to rebut it, whereas the burden of
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persuasion remains with the party who benefits from the presumption (here Verizon).” See: Bell
Atl. Mobile of Rochester L.P. v. Town of Irondequoit, 848 F. Supp. 2d 391 (2012); Crown Castle
NG East, Inc. v. Town of Greenburgh, 2013 U.S. Dist. LEXIS 93699 (2013); City of Arlington v.
FCC, 668 F.3d 229 (2012).

Ultimately, it has been held that a “...wireless provider would likely be entitled to relief
if it showed a state or local government’s failure to comply with the time frames and the state or
local government failed to introduce evidence demonstrating that is delay was reasonable despite
its failure to comply.” See, City of Arlington. It was further held by the court in Arlington that “if
the ... local government introduced evidence demonstrating that its delay was reasonable, a court
would need to weigh that evidence against the length of the government’s delay — as well as any
other evidence of unreasonable delay that the wireless provider might submit — and determine

[the local government’s] unreasonable[ness].” Id.

F. Balance of Interests Test

Under New York law, the fact that the applicant for a SUP to install a cellular tower
is a utility “calls for a balancing of interests.” See, Rosenberg. This balancing of interests must
consider “the service needs of the utility versus the intrusion to the community.” See: Id.;
Hoffman. While it is well settled that a ZBA must not “exclude a utility from a community where
the utility has shown a need for its facilities ... this has never meant that a utility may place a
facility wherever it chooses within the community.” Id. When the intrusion into the community
is minimal, the burden on the utility to demonstrate need will likewise be lower. See, Genessee
Telephone Co. v. Szmigel, 667 N.Y.S.3d 588 (1997). On the other hand, when the intrusion to the
community will be substantial, so will be the burden upon the utility to demonstrate an actual
need, and “it is incumbent upon [the applicant] to show compelling reasons why the proposed
request is more feasible than other options.” See, Genessee. “While the local governing body
must consider the need for the facility and balance that need against the intrusion into the
community, there remains still local discretion sufficient to defeat the entitlement claim.” See,
Vertical Board v. Town of Southampton, 84 F. Supp. 2d 379, (2000). Ultimately, courts have
held that under the TCA a “reasonable decision whether to approve a permit to construct a

cellphone tower requires the local government to balance the contribution the tower would make
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to the availability of cellphone service against the detriments the tower presents to the

surrounding community.” See, Helcher v. Dearborn County, 595 F.3d 710 (2010).

III. STANDARD OF REVIEW

A. Substantial Evidence Standard

A ZBA denial determination must be supported by substantial evidence on the record.
Courts have held that in order for a ZBA decision to withstand judicial scrutiny, such decision
must be rationally based upon substantial evidence. See, Islip. Substantial evidence “has been
construed to mean less than a preponderance, but more than a scintilla of evidence.” See,
Omnipoint Communications., Inc. v. City of White Plains, 430 F.3d 529 (2005). It means “such
relevant evidence as a reasonable mind might accept as adequate to support a conclusion.” See,
Sprint. In addition, a court’s review must be deferential, and consider “the record in its entirety,
and ‘may neither engage in ... fact-finding nor supplant the Town Board’s reasonable decision.”
See, Cellular Tel. Ultimately, if “the record is devoid of substantial evidence to support a denial,
the variance must issue. On the other hand, [i]f the Court finds that even one reason given for
the denial is supported by substantial evidence, the decision of the local zoning body cannot
be disturbed. See, Islip, (emphasis added).

Thus, courts have held the public testimony at open hearings before ZBA'’s, in and of
itself will often be insufficient to rise to the level of substantial evidence. Conclusory statements
unsupported by documentation or other forms of supporting evidence, will likewise typically not
be considered substantial evidence by reviewing courts. Some public testimony, however, will be
accepted as substantial evidence, particularly when related to personal knowledge of local
features, terrain, landscapes and sightlines as they pertain to a cellular tower application. See,
Islip. Ultimately it is within the scope of the ZBA’s discretion to determine what substantial
evidence upon which it must base its decision, and so long as such decision is rationally based on
substantial evidence, a reviewing court may not disturb it even if a different reasonable

conclusion could be reached.
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IV.  ACCEPTABLE GROUNDS FOR DENIAL

In order for a ZBA’s denial determination to stand upon judicial review, such
denial must be based on the substantive criteria found in the local zoning ordinance. When
“evaluating a substantial evidence claim under the TCA, courts look to the applicable substantive
standards under state and local law.” See, Oyster Bay. The court will “look to the Code, which
governs the Town’s requirements that an applicant must meet to receive a special permit for
construction of a new communications facility, and New York Law, which provides the
requirements a public wireless service provider, like Verizon, must meet to establish the need for
a variance.” See, Orange County-Poughkeepsie Ltd. Partnership v. Town of East Fishkill, 84 F.
Supp. 3d 274 (2015).

A. Health and Environmental Considerations Prohibited
The TCA expressly prohibits a ZBA from considering health or environmental
implications when issuing a denial of an SUP application for a cellular tower installation (47

U.S.C. 8332(c)(7)(B)(ii)). Indeed, if a ZBA’s denial decision is based in part on health and

environmental considerations, even where other legitimate grounds for denial are included, the
decision will be overturned. Therefore, for a ZBA denial determination to withstand judicial
scrutiny with respect to violation of the health and environmental consideration prohibition under
the TCA, such a decision must not reference those considerations to any degree, but must
rather be fully based on other legitimate grounds rationally based on substantial evidence on the

record.

B. Property Values
Concerns over negative impacts on property values are a legitimate basis upon which
a ZBA may deny a SUP application for installation of a cellular tower. Courts will not consider
conclusory statements by the public and even licensed real estate brokers to constitute substantial
evidence. Comparative market analysis has, however, been held to be substantial proof of
property valuation effects. In addition, there has been some discussion within the case law, that

there may be a “proxy effect” of declining property value concerns acting as cover for the
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“impermissible ground of environmental effects,” See, Oyster Bay, and as such courts have
begun to view property value grounds with increased scrutiny.

As the Nelsonville Zoning Code appears to be silent on whether an applicant must take
measures to ensure a proposed wireless facility will not detrimentally impact property values, it
remains unclear whether concerns about local property value impacts can serve as an acceptable

ground for denial in the instant matter.

C. Aesthetic Concerns

Concerns over negative impacts on local scenic, cultural and historical resources are a
legitimate basis upon which a ZBA may deny a SUP application for installation of a cellular
tower. It is well settled within the jurisprudence, that a ZBA denial based upon aesthetic
concerns, where supported by substantial evidence, will not be overturned upon judicial review.
See: Islip; Omnipoint. Objections on aesthetic grounds must “articulate specifically how the
proposed cell sites would have an adverse aesthetic impact on the community.” See, Oyster Bay.
A decision denying a SUP application on aesthetic grounds must show, based on substantial
evidence that: “(1) the residents will be able even to see the antennae; and (2) there will be an
actual negative visual impact on the community.” Id. It is wholly insufficient for a denial
decision to be based merely on generalized aesthetic concerns expressed by the community.
Conversely, where “aesthetic objections raised by neighbors who know the local terrain and the
sightlines of their own homes,” such objections have been held to constitute substantial evidence.
See, Omnipoint.

Other substantial evidence can include beautification efforts in the community or “the
actual character of the immediate neighborhood.” Sce: Islip; T-Mobile Central, LLC v.
Unified Government of Wyandotte County, 546 F.3d 1299 (2008), (emphasis added). In
addition, courts have upheld denials based on aesthetic grounds, where the ZBA “questioned the
accuracy of the visual impact analysis in light of the fact that ‘residents were not invited to
participate in the study, or notified of it.” See, Omnipoint, (emphasis added). Ultimately, the
Second Circuit held in the Omnipoint decision that:

Given the 150-foot tower would rise to three times the height of

the tallest evergreen tree and would be half again as tall as any other
tree in the area, the Board could reasonably conclude (especially
given express testimony to that effect) that the tower would be widely
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visible. In addition, the Board received substantial evidence of the
tower’s adverse aesthetic impact. We have no difficulty concluding
that the Board’s rejection was based on reasonable and substantial
evidence. Id.

D. Nelsonville Zoning Code §188-70 A.(6) - Aesthetic Standards

Pursuant to §188-70 A.(6) of the Nelsonville Zoning Code (hereinafter “the Code”),
no special use permit for a communications tower or a communications antenna installation shall
be granted unless an applicant can show ““[t]hat the proposed antenna installation or tower will
not have a significant adverse impact on scenic or historic resources.” The requirement further
demands that “[i]f a significant adverse visual impact is identified, the applicant shall
demonstrate that suitable landscaping, buffering or other techniques will be used, and that they
are able to minimize such impacts to a level of insignificance.”

As the negative impact on scenic and historic resources by installation of a
communications tower is contemplated within the Code, it is within the purview of the ZBA to
consider this ground as a basis for denial of an application if supported by substantial evidence.
As terms such as “insignificance”, “significant adverse visual impact” and “scenic or historic
resources’ are not defined within the Code, it is properly within the ZBA’s interpretive
discretion to look to outside sources to assist with defining those terms’ meanings and
applications. For example, insignificance has been defined by the Cambridge dictionary to mean
“not important or thought to be valuable; small or not noticeable, and therefore not considered
important.” The Oxford dictionary further defines insignificance to mean “the quality of being
too small or unimportant to be worth consideration.” Understanding the meaning of terms such
as “adverse visual impact” and “scenic resources” as contemplated in the Code, requires looking

elsewhere.

E. Nelsonville’s Inclusion Within a Scenic Area of Statewide Significance
Nelsonville falls within the Cold Spring Subunit of the Hudson Highlands Scenic
Area of Statewide Significance (hereinafter “SASS”, or “SASS Designation”). The proposed
tower site falls directly within this SASS. This SASS Designation flows directly from New York
State’s Coastal Management Program (hereinafter “CMP”), which among other things, seeks to

protect “New York’s landscape tradition [which] includes appreciation of both the natural and
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the cultural landscape and its coastal scenic landscapes.” See, New York State Department of
State, Designation of Scenic Areas of Statewide Significance, DSASS [2004]. The SASS
Designation goes on to state as a basis for the public policy that “[c]oastal landscapes possess
inherent scenic qualities, including the presence of water, dramatic shorelines, expansive views,
historic landings, working landscapes and great estates.” DSASS. Further, “[i]n recognition of
the scenic value of the coast, the New York State Coastal Management Program includes public
policies for the protection of this resource.” DSASS. To emphasize the significance of this
valuable resource, the DSASS goes on to state that “[t]he region has long been recognized as a
scenic area of national importance. It inspired the Hudson River School of Painting in the
nineteenth century, the first indigenous American art movement, and the American Romantic
Landscape Movement which subsequently spread nationwide and influenced designed
landscapes and parks throughout the country. Clearly, the valuable scenic, historical and cultural
resources that the DSASS seeks to protect, are within the ZBA’s discretion to consider when
attempting to understand and define terms such as “scenic resources” within the Code.
Accordingly, an examination of the public policies within the DSASS and the specific scenic

resources it seeks to protect, are necessary of further analysis.

i. DSASS Policy 24
The proposed tower installation falls within the Cold Spring subunit of the
Hudson Highlands SASS, and as such is subject to Policy 24. The primary objective of Policy 24
is to “provide for the designation and protection of scenic areas of statewide significance.”
DSASS. Policy 24 states that:

... impairment of a landscape’s scenic quality can occur in two
principle ways: 1) through the irreversible modification or
destruction of landscape features and architectural elements

which contribute significantly to the scenic quality of the coast,

and 2) through the addition of structures which reduce views or
are discordant with the landscape because of their inappropriate
scale, form, or construction materials. (Emphasis added).

In addition, Policy 24 recommends that any proposed development action shall first be reviewed
under delineated guidelines prior to approval. These guidelines are meant to establish whether

the proposed development would “affect a scenic resource of statewide significance ... [and] ...
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be likely to impair the scenic beauty of an identified resource.” DSASS. Further

recommendations of Policy 24 include, but are not limited to:

- siting structures ... in ... inconspicuous locations to maintain
the attractive quality of the shoreline and retain views to and
from the shore
- ... orienting structures to retain views
- ... blend structures into the site, and obscure unattractive elements
- using appropriate materials, in addition to vegetation, to screen unattractive
elements; and,
- using appropriate scales, forms and materials to ensure that
buildings and other structures are compatible with and add
interest to the landscape. DSASS
To be clear, Policy 24 is not a prohibition on development outright, but rather seeks to guide the
siting and styling of development such that it works with the existing scenic resource as opposed
to irrevocably marring it. Indeed, Policy 24 represents “the public policy of the State within the
coastal area ... to achieve a balance between economic development and preservation that will
permit the beneficial use of coastal resources while preventing the ... impairment of scenic
beauty.” DSASS. Ultimately, the “narratives prepared for each SASS describe the character and
scenic quality of the SASS landscape, providing guidance to the public and regulatory
agencies as to which landscape elements should be protected and which actions could impair the

scenic quality of the SASS.” DSASS, (emphasis added).

il Application of Policy 24

A SASS Designation gives special consideration to and protection from “federal or
State actions which could impair the scenic quality of the SASS.” DSASS. As part of such a
Designation, Policy 24 of the CMP “now applies to those areas encompassed by the SASS
designation.” DSASS. As the proposed tower installation site falls within the Hudson Highlands
SASS and the corresponding Cold Spring subunit, it is clear that the applicable public policy
sought to incorporate the Policy 24 guidelines into any approval process for this proposed
development.

Although additional levels of protection for SASS locations can be granted to
municipalities “which prepare Local Waterfront Revitalization Programs (LWRP)”, a

municipality’s decision not to incorporate such an LWRP does not prevent a local authority from

19



considering the Policy 24 objectives when making decisions pertaining to proposed development
that might affect identified scenic resources. To the contrary, “[d]esignation of the SASS does
not impinge on local government decisions.” DSASS. Thus, under an operating LWRP, a
municipality will be bound by the SASS criteria it sets out for itself with respect to proposed
development such as siting of cellular towers. While it is clear that additional protective
measures available under an LWRP, such as Consistency Review, are not applicable in the
absence of an LWRP, it does not mean that a local authority is prevented from incorporating the
public policy guidelines of Policy 24 within its review of proposed development projects.

Indeed, where an LWRP has not been incorporated, a local authority will continue to
retain discretion to employ the Policy 24 guidelines with respect to develop decisions as it sees
fit. In short, under an LWRP a local authority must incorporate Policy 24 when reviewing
development proposals, whereas in the absence of an LWRP, reliance on Policy 24 remains at
the local authority’s discretion with respect to the impact of proposed development on identified
SCenic resources.

Alternatively, if it is found that an LWRP is required before a local government may
consider the Policy 24 guidelines with respect to development decisions, it is submitted that the
ZBA has interpretive discretion to look to the policy for guidance when interpreting specific
terms in the Code that it must apply. As stated above, terms such as “adverse visual impact” and
“scenic resources” remain undefined in the Code, and as such it is wholly within the ZBA’s
discretion and jurisdiction to turn to the DSASS and Policy 24 for guidance in interpreting and
applying these terms and their meanings in reaching the development decisions before it, and is
in fact encouraged to do so as a matter of public policy. Ultimately, the standard remains whether
such reliance by a ZBA on Policy 24 to inform its decision is rationally based. It is a matter of
New York State public policy that development proposals falling within a SASS be scrutinized
according to Policy 24 guidelines. Not only is it rationally based for the ZBA in the instant
matter to consider that policy when evaluating the potential adverse impact on identified scenic
resources, to do otherwise would undermine the objectives set out in the very Code it must apply

(see, §188-70 A.(6)), and the public policy that guides it.
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iii. Identified Resources in the Cold Spring Subunit

The Hudson Highlands SASS identifies a number of resources deemed to be of scenic
and historical significance. Indeed, this SASS has been accredited by the State with aesthetic
significance “by virtue of the combined aesthetic values of landscape character, uniqueness,
public accessibility and public recognition.” DSASS. Crucially, “[t]here exists in the SASS
unusual variety as well as unity of major components and striking contrasts between scenic
elements. The SASS is generally free of discordant features. The scenic quality of the Hudson
Highlands SASS is significant.” DSASS, (emphasis added). The report goes on to state that “the
Hudson Highlands SASS exhibits an unusual variety of major components. The main variety lies
in the topography. The SASS is dominated by a low, rugged mountain range, split by the narrow
and deep fjord-like passage of the Hudson River.” DSASS. In addition, with respect to the
specific region at the heart of the instant matter, “[i]n the eastern Highlands the Town of
Philipstown contains numerous historic estates, farmsteads, the hamlet of Garrison and the well-
preserved historic waterfront of the Village of Cold Spring... The SASS also includes numerous
historic structures ... [and the] ... Bear Mountain Bridge, Palisades Parkway, and Storm King
Highway are all examples of engineering design which complement the natural formation of
the landscape.” DSASS, (emphasis added). Finally, the report identifies that:

The Hudson Highlands SASS is a landscape rich in symbolic

value and meaning, resulting from historic events, folklore, art and
literature, and influencing public perception of the area. The area

was at the center of the Romantic Movement that began before the

Civil War and became a pervasive movement that affected all aspects

of art and society in the region, including architecture, literature,
painting, recreation and tourism. This has led to a continuum of
environmental and scenic appreciation concerned with the Hudson
Highlands that runs through the last two centuries. (Emphasis added).

Thus, it cannot be denied that the cultural, historic and scenic importance of this region is
significant and can clearly be distinguished from other areas or regions where it is less so,
particularly with respect to proposed telecommunications development. The site of the proposed
development in the instant matter falls directly within this scenic and historic landscape. As such,
there must be a high degree of scrutiny of any adverse impact upon them as a result of the

development as proposed.
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Within the Hudson Highlands SASS, the Cold Spring Subunit (hereinafter “Subunit”)
identifies a number of specific scenic, cultural and historic resources that the policy objectives of
the DSASS seek to preserve. The Subunit is composed of the Villages of Cold Spring and
Nelsonville. Generally described by the DSASS, this “[S]ubunit rises gently to the sloping valley
hillsides on the flanks of Bull Hill and along the valley of the Foundry Brook... and rises up the
hillside to the Village of Nelsonville, situated on the southern flanks of Bull Hill.” DSASS. More
specifically, the DSASS goes on to identify that the “Village of Nelsonville, stretching up the
hillside above Cold Spring, has a mix of historic properties. The First Baptist Church of Cold
Spring, completed in 1833, is the only frame church of distinction in the Hudson Highlands.”
DSASS. In addition, other structures of historic significance include the “Fish and Fur Club, the
Hustis House, the Italianate residence at 3 Crown Street, the clapboard residence at 249 Main
Street, the H.D. Champlin and Sons Horseshoeing and Wagonmaking shop on Main Street and
the elaborately decorated J.Y. Dykman’s Flour and Feed Store.” DSASS. These are only but
some of the significant scenic, historic and cultural resources identified under the DSASS. In
determining the undefined terms of the Code such as “scenic or historic resources”, it must be
deemed reasonable and rationally based for the ZBA to turn to these specific identified resources
as clear examples.

Perhaps most significantly, the DSASS goes on to generally determine how “[t]here are
no discordant features visible” within the Subunit. DSASS. The report goes on to describe the
scenery by stating:

Views from the river are of the historic waterfront, including

the docks, wharf, residences and the restored Chapel of

Our Lady, and of Main Street rising up the wooded hillsides

of the subunit. There is a strong composition of many scenic components

with many interesting focal points, including the numerous and varied

structures located on the estates which

dot the wooded hillsides. DSASS.
The DSASS goes on to describe that the location of this Subunit is unique in that it combines “a
very historic and well-preserved riverfront village center with some of the Hudson River’s most
dramatic topography.” DSASS. Also identified as unique within the Subunit, is the extent to
which public access to these exceptional resources is available. These identified resources are
“heavily used by the public and provides spectacular views of the Hudson River and the

surrounding uplands of the Hudson Highlands.” DSASS. With respect to the Cold Spring
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waterfront, the report states “[t]he park is the focus of public waterfront activity for the region
around Cold Spring and is one of the most accessible public spaces on the Hudson River in
Putnam County.” DSASS. With respect to Nelsonville, the report identifies “nine properties
included in the Hudson Highlands Multiple Resource Area listed on the Sate and National
Registers of Historic Places.” DSASS. In its ultimate conclusion, the DSASS states succinctly
that the Subunit “is included in the Hudson Highlands SASS because it is of high scenic
quality.” DSASS, (emphasis added). Accordingly, it is within the ZBA’s discretion to consider
these identified scenic and historical resources when determining whether the proposed cellular

tower installation will have an adverse visual impact upon them.

F. Applicant’s Failure to Comply with Local Zoning Ordinance

The applicant in the instant matter has failed to comply with the requirements of the
Code. It is well settled that an applicant for a SUP to construct a telecommunications tower
bears the burden of meeting the requirements under the local law that governs the SUP’s
issuance. See, Fishkill. A ZBA’s decision to deny a SUP application will be upheld where an
applicant fails to meet the relevant application standards within the local ordinance. See: Islip;
Omnipoint; Fishkill. Indeed, when “evaluating the evidence, local and state zoning laws govern
the weight to be given the evidence ... and the TCA does not affect or encroach upon the
substantive standards to be applied under established principles of state and local law.” See,
Oyster Bay. A local Board’s jurisdiction is thus properly applied to the decision-making
authority contained within the local ordinance. Here, the applicant’s failure to demonstrate with
substantial evidence that it has complied with the standards for issuing special permits as set out
under § 188-70 of the Code warrants denial of the application in its entirety. Where an
application is so denied, the applicant who thereafter pursues an “effective prohibition of
services” claim, will bear a heavy burden “to show from language or circumstances not just that
this application has been rejected but that further reasonable efforts are so likely to be fruitless
that it is a waste of time even to try.” See: Town of Amherst v. Omnipoint Communications
Enterprises., Inc., 173 F.3d 9 (1999); Up State Tower Co., LLC v. Town of Kiantone, 2017 U.S.
Dist. LEXIS 35610(2017). Accordingly, a ZBA need not fear issuing a denial of a non-compliant

application so long as such denial is rationally based on the applicant’s failure.
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i. Applicant’s Visual Impact Analysis is Not Code Compliant and Must
be Discounted

Courts have held that a “Board [is] free to discount [an applicant’s] expert’s studies and
conclusions if the studies were conducted in a defective manner, or if other substantial evidence
in the record ... supported a different conclusion.” See, Fishkill. The court in the Whiteplains
decision, further stated that “the board ‘was free to discount the [applicant’s] study because it
was conducted in a defective manner,’ specifically, ‘without notice to the [b]oard or community,
[and] the observation points upon which its conclusion was based were limited to locations
accessible to the public — mostly public roads.”” Thus, where an applicant fails to conduct a
visual impact analysis in accordance with the standards set out in the local ordinance, it is proper
for a ZBA to discount said analysis in support of a denial determination.

In the instant matter, Section 188-70 A.(2) of the Code requires that no special permit for
a communications tower shall be granted absent a finding that “the application meets the
requirements of ... § 188-68 for a new tower, including the siting objectives.” Sub-section 188-
68 A.(12) sets out the visual impact analysis requirements that an applicant must meet before
approval of a cellular tower application can be granted. Significantly, the sub-section requires a
visual impact assessment, “by balloon testing or similar methodology, as well as visual
simulations of the proposed tower’s siting,” to be conducted “from significant vantage points
and/or historic and scenic resources.” Moreover, the Code standards require that “significant
vantage points potentially impacted by the proposed facility shall be determined by the Board,
such as views from state and local roads adjacent to the proposed site, recreation areas, housing
developments and local state or national historic and scenic resources.” It is clear from the
record, that the applicant’s visual impact analysis fails to meet these standards.

First, there is no evidence on the record that the photo simulations as part of applicant’s
visual impact analysis were taken from “significant vantage points and/or historic and scenic
resources ... determined by the Board” as required. Indeed, applicant’s photo simulations relied
upon for their visual impact analysis were submitted with the initial application, so could not
have properly been prepared with the Board’s input as required under the Code. Thus, the photo

simulation component to the applicant’s visual impact analysis is not compliant with the Code, is
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wholly deficient and must be properly discounted by the ZBA in making its determination on the
application.

Second, with regard to the scenic and historical resources identified above in the
discussion of such within the DSASS, there is no evidence on the record that the applicant made
any effort to incorporate these resources into its visual impact analysis. The applicant identified
the proposed site as falling within a SASS in its initial filings, so it cannot be said that they were
not aware of the requirement to incorporate these “identified resources” as part of their visual
impact analysis. Indeed, the substantial evidence on the record, indicates that the applicant’s
visual impact analysis is composed almost entirely of photo simulations from random
viewpoints, apparently carefully selected by the applicant in such a way as to conceal its impact.
With the exception of one photo simulation, taken from the historic Cold Spring Cemetery
gatehouse, which has been qualified to be listed as a national historic site, the photo simulation
component to the applicant’s visual impact analysis is completely non-compliant with the
standards required under the Code. As such, and in keeping with the jurisprudence on this issue,
the ZBA may rightfully discount this portion of the applicant’s visual impact analysis.

Third, the evidence on the record is clear that the applicant failed to comply with the
Code’s requirements with respect to balloon testing. Section 188-68 A.(12) clearly states that any
balloon test or similar methodology used in performing a view-shed analysis “shall be approved
by the Zoning Board prior to preparation. The Zoning Board shall direct the applicant to provide
public notification in the village’s official newspaper, of the assessment, including date, time and
testing location, at least seven and no more than 14 days in advance of the test date.” Further,
the Code requires that the Board determine the significant vantage points from which the view-
shed analysis shall be conducted. There is no substantial evidence on the record that the Board
determined the vantage points for the view-shed analysis as required under the Code. In addition,
the public notice requirements for the balloon test were wholly insufficient to meet the standards
under the Code. Namely, notice of the applicant’s balloon test was not published in the village’s
official newspaper by the applicant as the Code requires. In addition, the record is clear that the
public notice provided by the Village, occurred less than 7 days in advance of the testing, and
actually noticed the incorrect test date in one of the village’s two official newspapers. Thus, the

public notice requirement under the Code was not met by the applicant.
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Courts have held that where an applicant did not comply with the balloon testing
requirements under the Code, the correct remedy was to remand the matter to the ZBA for
compliance with the Code and additional time for the ZBA to make a determination based on the
results. See, Town of Amherst. Where the default in following the local zoning ordinance’s
balloon testing requirements was the result of the Town’s failures, courts have ruled that the
determination of approval of the tower application should not have occurred. See, Matter of
Kastan v. Town of Gardiner Town Board, 906 N.Y.S.2d 773 (2009). Indeed, the court in Kastan
held it was “striking how many provisions in the Town's own Zoning Law were not followed or
were violated, and without sufficient or any explanation, including those relating to visual

assessment...”

ii. Applicant has Failed to Demonstrate an Actual Need Under the Code

Section 188-68 A.(1) of the Code states that “special permits are to be based on actual
need”. Further, the Code states that among the standards required for issuing a special permit, the
applicant must demonstrate “an actual need for construction of the new tower.” As is fully
detailed below, the applicant has failed in several respects to meet its burden under the Code to

show an ““actual need” for construction of the new tower.

a. The TCA Does Not Apply to Gaps in Wireless Broadband
(i.e. Data) Service

With regard to what constitutes a “commercial mobile service” as contemplated under the
TCA, and thus subject to its regulations, courts have clearly held that “mobile wireless
broadband Internet access is not a ‘commercial mobile service’ under the TCA. Under such
ruling, the TCA simply does not apply to broadband information service.” See, Clear Wireless
LLC v. Building Department of Lynbrook, 2012 U.S. Dist. LEXIS 32126 (2012), citing
favorably, Arcadia Towers LLC v. Colerain Township Board. of Zoning Appeals, 2011 U.S. Dist.
LEXIS 66623 (2011), and, WWC Holding Company v. Sopkin, 488 F.3d 1262 (2007). As the
court noted in Clear Wireless, “pursuant to Section 332(c)(7), the limitations imposed by
Congress on municipal zoning authority relate solely to decisions regarding "personal wireless
service facilities", which are defined as "facilities for the provision of personal wireless

services". 47 U.S.C. § 332(c)(7)(C)(ii). Significantly, the court in Sopkin affirmed the FCC’s
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determination that “the FCC found that VoIP services are internet services, and that Congress
specifically intended internet services to be treated differently than either mobile
communications or traditional wireline services.” The court in Arcadia expanded upon this

holding when it ruled:

In their briefing and at the hearing, Plaintiffs argue that

the TCA does not apply to broadband communication

based on a subsequent 2009 FCC Declaratory Ruling,

which Plaintiffs contend signals a change in the FCC’s
view, such that broadband communication should be

entitled to protection under the TCA. However, the Court
has scrutinized such opinion, and agrees with Defendants
that it does not overrule the 2007 ruling, nor does it hold
that wireless broadband communication services are covered
by the TCA.

The court in Arcadia went on to affirm:

... the FCC classified wireless broadband Internet access

services such as Clearwire's 4G service as an "information

service", and concluded that it was neither a "telecommunications service"

nor a "commercial mobile service". Thus, based on

the FCC's own definition of wireless broadband Internet access service,

because the Proposed Facility would be used solely

to provide an "information service", it does not qualify as a

"personal wireless service facility" subject to the limitations

on local zoning authority in Section 332(c)(7)(B).
To put it bluntly, the jurisprudence is clear that “the TCA simply does not apply to [wireless]
broadband information service.” Accordingly, if the TCA does not apply to wireless data
services, it is academic that its strict applications such as the “Shot Clock Order” and “effective
prohibition of service” claims, likewise do not apply.

Conspicuously absent from applicant’s submissions in the instant matter, is any reference
to a gap in personal wireless communications coverage (i.e., voice and text). Indeed, the entirety
of applicant’s submissions on the record in support of showing the requisite “actual need” under
the Code, pertain to “wireless broadband” services. To be clear, personal communications
services, as contemplated and regulated under the TCA, fall within the 850 MHz frequency
bandwidth, commonly referred to as “850 MHz cellular.” See,

https://www.signalbooster.com/pages/what-are-the-cellular-frequencies-of-cell-phone-carriers-
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in-usa-canada Applicant provides no substantial evidence whatsoever in support of its claim of a
gap in coverage at the 850 MHz cellular frequency. Rather, the entirety of applicant’s
submissions on the record relate to purported gaps in wireless broadband frequencies such as
those within the 700 MHz, 1900 MHz and 2300 MHz bandwidths. As discussed above, the TCA
does not contemplate nor regulate these frequencies as “personal wireless services” and as such
the applicant has failed to demonstrate an actual need as contemplated under the Code. Further,
the record is silent in support of applicant’s claim that there is a gap in coverage with respect to
cellular service within the 850 MHz bandwidth, and as such the applicant has filed to

demonstrate the requisite actual need and the application must be denied in its entirety.

b. Determining a Gap in Coverage is Fact Based

Assuming that the TCA is held to apply to applicant’s claims for actual need, or
purported gaps within the wireless broadband frequencies, which is not here admitted but denied,
it is necessary to briefly examine how courts have defined what constitutes a significant gap in
coverage. It is well-settled within the jurisprudence that actual need refers to a significant gap in
cellular service. Courts look at a variety of factors when determining whether a significant gap
exists, and it is a “’fact-bound’ question that requires a case-by-case determination.” See,
Omnipoint Holdings, Inc., v. City of Cranston, 586 F.3d 38 (2009). Courts will consider factors
such as “the physical size of the gap, the number of wireless users affected by the gap, the
location of the gap and drop call or failure rates.” 1d. Other considerations may include whether
the area is active or passive, rural or urban, or whether there are high-traffic roads in the vicinity.
See, Fishkill. Further, the Second Circuit in Willoth provided guidance with respect to “need for
service” by stating:

Where the holes in coverage are very limited in
number or size (such as the interiors of buildings

in a sparsely populated rural area, or confined to a
limited number of houses or spots as the area covered
by buildings increases) the lack of coverage likely will
be de minimis so that denying applications to construct
towers necessary to fill these holes will not amount to
a prohibition of service.
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In addition, the Ninth Circuit Court of Appeals found that in Metro PCS vs. San Francisco, 2005,
“[t]he TCA does not assure every wireless carrier a right to seamless coverage in every area it
serves,” and that the inability to cover “a few blocks in a large city” is, as a matter of law, not a
“significant gap.” Finally, the court in Willoth reasoned that a “gap in coverage” must be viewed
from the cell customer’s perspective rather than that of the provider.

The application before the ZBA concerns an alleged gap in the Village of Nelsonville and
the surrounding area. Nelsonville is a small rural village with a population of 623 persons,
according to the most recent national census. Applicant contends that there is a “significant gap”
particularly in the “target area” along Route 301, and Route 9D, and the surrounding local roads.
In Fishkill, the court reasoned that a significant gap was evident along a portion of the Taconic
State Parkway, a major highway bearing heavy commuter traffic numbering in the multiples of
tens of thousands of daily travelers. Here, the New Y ork State Department of Transportation
classifies the roads within the applicant’s target area as “Rural: minor arterial” and “Rural: major
collector” respectively, with total average daily annual commuter traffic numbering

approximating 8,000.” See, https://www.dot.ny.gov/tdv.

Thus, relative to findings of a significant gap in the case law with regard to roadways, it can
hardly be said that the applicant’s target area is heavily trafficked, or that a significant gap exists
therein.

The applicant also bases its claim of need in part on an assertion that the alleged gap
encompasses a physical area of approximately 1.65 miles by 1.32 along Routes 301 and 9D.
Although such a physical area has been deemed sufficient by courts to constitute a significant
gap, such holdings have typically been applied where these areas are found in more urban/sub-
urban, heavily populated or heavily trafficked areas. In the instant matter, the applicant has failed
to meet its burden by substantial evidence on the record that the physical area of the gap, in and
of itself, constitutes an “actual need” as contemplated under the Code. Indeed, that the physical
area claimed by the applicant to constitute an actual need falls squarely within a lightly
populated, rural setting, interspersed with vast areas of passive space such as state parks, a large
cemetery, and vacant properties, in addition to roadways that are rural in nature and not heavily
trafficked, supports a finding that under the “fact-bound” criteria laid out in the jurisprudence,
there remains no significant gap to be filled. Accordingly, the applicant has failed to meet its

“actual need” burden under the Code, and the application must be denied in its entirety.
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c¢. Applicant’s Coverage Data Methodology is Flawed

Assuming that the it is held that the TCA applies to the instant application and that the
applicant has met its “actual need” burden under the Code, which is not here admitted but
denied, the applicant has done so by using flawed methodology. Courts have held that to
substantiate a claim of actual need or in support of a finding of a significant gap, a claimant must
put forth substantial evidence by way of “radio frequency analyses, propagation maps, and drive
test data.” See, Fishkill. Indeed, the industry standard in assessing cellular signal strength and
coverage data, is drive test analysis. See, Supplemental Report of RF Consultant, Dick Comi.
Further, courts have held that an applicant’s gap coverage modeling and propagations may be
discredited by a Board where the decision to do is supported by substantial evidence on the
record. See, Oyster Bay.

The applicant has failed to provide any drive test data to demonstrate a gap in personal
cellular services as contemplated by the TCA. Further, the applicant’s modeling software is
flawed and insufficient to constitute substantial evidence to support gaps in coverage for any
mobile frequency. See, Software Engineer Report, by Chris Marrison, PhD. Indeed, the software
modeling methodology that applicant seeks to rely on is subject to manipulation such that
virtually any desired result might be propagated, depending on the specific data inputs and user
application. Id. Further:

Propagation studies can be made to show whatever the applicant
wants... The results are totally dependent upon the parameters
or modelling information that is programmed into the

computer. Garbage in - Garbage out! This is why it's critical to
have the propagation studies reviewed by those experienced in the
analysis of them, since most other issues stem from and depend
upon what the propagation studies show. Far too frequently the
propagation studies submitted reflect the 'desires' of the Company,
as opposed to the actual 'needs'. In other words, the outcome was
pre-determined and the studies were designed to reflect this pre-
determined outcome. In essence, they become "self-fulfilling
prophecies". See, www.telecomsol.com

As such, it is wholly within the ZBA’s discretion to discredit applicant’s propagation data and

deny the application upon which it is based.
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d. Applicant has Failed to Make a Good Faith Effort to
Locate the Tower in the Least Intrusive Location

Assuming it is held that the TCA applies to the instant application, and that the
applicant has demonstrated an actual need for cellular service as contemplated under the Code,
which is not here admitted by denied, the applicant has failed to demonstrate that all good faith
efforts to locate the proposed tower in the least intrusive location have been exhausted. Courts
are clear that under a “prohibition of services claim,” for an applicant to satisfy the requirement
that the proposed tower site be located in the least intrusive location, the applicant must engage
in due diligence and a good faith effort. See, Oyster Bay, Fishkill.

An applicant, however, “need not evaluate every potential alternative in order to demonstrate
that its proposal meets the least restrictive means test.” See, Oyster Bay. The law only requires
that an applicant engage in “a good faith effort to evaluate alternative sites.” See, N.Y. SMSA Ltd.
Partnership v. Village of Floral Park Board of Trustees, 812 F. Supp. 2d (2011).

There is no substantial evidence on the record in favor of a finding that applicant has
engaged in a good faith effort to consider alternate sites that are less intrusive than the one
proposed. Indeed, very little exists on the record to describe in any detail how the proposed site
at 50 Fishkill Road, as but one example, from a technical standpoint would not be a viable
option. The Town’s own RF analyst, Mr. Ronald Graiff, in a November 7, 2017 correspondence,
states “[w]hile once again, there is no direct comparison of standalone coverage, it might very
well appear that the Fishkill Road site, even at 210 feet provides inferior coverage.” Of note, is
the fact that Mr. Graiff provides little technical support in reaching this conclusion, and
seemingly bases it on insufficient data when he states there “is no direct comparison of
standalone coverage.” With respect to the analysis of the report itself, it merely summarizes the
purported deficiency of the 50 Fishkill site by concluding “this alternative site does not satisfy
the objectives of the proposed site.” See, Freehan Report.

It must be noted that there is no requirement under law that an alternative site provide
better or even equal coverage as that of the site proposed. In fact, it is quite the contrary. As was
discussed above, the “TCA does not guarantee 100% coverage” and “the fact that an alternative
site leaves a small gap in coverage does not ‘unequivocally establish that the proposed monopole

is the least intrusive means or even the only feasible plan.”” See, Fishkill, citing, Site Tech Group
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Limited v. Board of Zoning Appeals of Town of Brookhaven, 140 F. Supp. 2d 255 (2001). The
legal test therefore, is one of intrusiveness.

Continuing with respect to the 50 Fishkill alternative, counsel for the applicant made
conclusory statements on the record, without any substantial evidence in support, that even at a
height of over 200 feet, a tower at the Fishkill site would need to be painted red and white and
comply with FAA lighting regulations. There is no substantial evidence on the record to support
these conclusory claims, and as such the applicant has failed to meet its burden that the proposed
site is the least intrusive location.

As a practical matter, the proposed site will tower over the Cold Spring Cemetery,
perhaps the most sacred space in this community. This is where the community goes to pray for
loved ones, to pay respects to deceased family members and quite frankly, to reflect on our own
mortality. It is a spiritual place. It is where this community goes on Memorial Day to honor those
who have served and sacrificed in defense of this country and all it stands for. It is quite literally,
the soul of this community. The proposed tower will loom as a glaring monstrosity over this
sacred space; an eyesore that will permanently and significantly detract from the peace and
tranquility that a place of rest such as this is meant to elicit. This is not a golf course, or a public
park, or a stand of trees beside an expressway. Surely, there are available alternatives to the

applicant that would not be so intrusive as the one they have proposed.

V. APPLICANT’S ERRORS, OMISSIONS AND MISREPRESENTATIONS

Within the instant application, there are a number of errors, omissions and
misrepresentations that warrant its denial. These errors and misrepresentations include, but are
not limited to the following: the applicant has misrepresented the law with respect to the
application of the TCA to this matter, and accordingly to any limitations the TCA would impose
upon the ZBA’s decision-making authority (i.e., the “Shot Clock Order”, “effective prohibition
claim”, etc.); assuming it is found that the TCA does apply to the instant application, which is
not here admitted but denied, the applicant has further misrepresented when the application was
complete, and thus when the “Shot Clock” would have started to run; the applicant has

misrepresented the law with respect to any “prohibition of service” claim that might be raised

32



following a denial of the instant application; and, the applicant has further misrepresented the

law with respect to the Code’s required showing of “actual need.”

A. Applicant Has Misrepresented the Application of the TCA

As set out in detail above, the TCA has been held to apply only to personal wireless
communications service, 1.e., cellular service at the 850 MHz bandwidth. Courts have clearly
held that the TCA, and by extension the limitations it imposes upon a local zoning board’s
decision-making authority, does not extend to wireless broadband (i.e. data) services, including
voice over data coverage. Counsel for the applicant, Robert D. Gaudioso, by way of letter dated
November 22, 2017, asserts “there is no legal basis for the Zoning Board to consider whether the
service being provided is voice as opposed to broadband data service as both forms of service are
telecommunications services protected by ... the Telecommunications Act.” As per the case law
detailed above, it would seem that Mr. Gaudioso is the one without supporting legal authority to
make this conclusory claim. The case law is clear that the TCA does not apply to broadband data
service, and Mr. Gaudioso fails to cite to any legal authority to the contrary as has been done
herein. Accordingly, this statement is a misrepresentation of the law and should be wholly

discounted by the ZBA.

B. Applicant Has Misrepresented the TCA “SHOT CLOCK ORDER”

Assuming it is held that the TCA does apply to the instant application, which is not
here admitted but denied, the applicant has misrepresented how it would be applied here. As
detailed above, the case law is clear that the Shot Clock operates to ensure a local zoning board
does not engage in unreasonable delay in reaching a decision on a SUP application for a cellular
tower installation. The Shot Clock does not operate as a fixed deadline that mandates automatic
granting of an application upon expiration. Rather, it operates as a presumption that if the ZBA
does not issue a decision within 150 days from filing of a complete application, there will be a
rebuttable presumption that the ZBA acted unreasonably. If the ZBA presents evidence that it
acted reasonably, and in good faith, the burden then shifts to the applicant to bring forward
evidence to the contrary.

In the instant matter, it cannot be said that the ZBA has acted unreasonably. At every turn

of this application process, the ZBA has acted with courtesy and accommodation toward the
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applicant. The ZBA has made special provisions, such as holding review of the applicant’s
submissions in joint session between the ZBA and Planning Board. The ZBA has further
facilitated the application process by working with the Village of Nelsonville to consider
alternative siting locations such as 50 Fishkill Road and Secor Street, all with great effort,
efficiency and speed. It can hardly be said that the ZBA in the instant matter has acted
unreasonably or with any undue delay whatsoever. Indeed, if one were to describe succinctly the
efforts of the ZBA here, it must be said that they have acted on all accounts in the utmost good
faith.

Can the same, however, be said of the applicant? Counsel for the applicant has said on
the record before the ZBA, to the effect, that once the Shot Clock runs out the tower goes up. It
is sufficient here to say that such an unsupported conclusory statement is pure fiction.

Finally, courts have ruled that an application for a special permit for a cellular tower
installation is not complete until the required propagation data, if so required by the local code,
has been submitted. The Code in the instant matter requires that an application for a cellular
tower installation include such RF propagation data. See, Code, § 168-68 A. Indeed, courts have
held that an application was “completed ... with the filing of supplemental [propagation data]
papers inadvertently left out of the [initial] application.” See: Bell Atlantic Mobile of Rochester
L.P. v. Irondequoit, 848 F. Supp. 2d 391 (2012); and, Greenburgh. In the instant matter, the
applicant filed materials on July 17, 2017 indicating that AT&T and Verizon would be the
carriers associated with the application. Only the AT&T RF propagation data is included in those
initial filings. Verizon’s RF propagation data was not submitted by the applicant until August 30,
2017. Accordingly, as per the applicable case law, the application in the instant matter may not
be deemed complete until the August 30, 2017 filing. Thus, the earliest the Shot Clock could be
deemed to have commenced, assuming it is even applicable to this application, would be the
August 30, 2017 date. Expiration then would occur on January 27, 2018 accordingly.

It should be further noted that counsel for the applicant, Mr. Gaudioso, has stated on the
record that the application was complete on July 17, 2017. Not only is this a mischaracterization
of governing case law, but if such a statement were correct, by operation, Verizon may not be
properly considered as included in the “completed” application given that it fails to include the

required RF propagation data as required under the Code.
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C. Applicant has Misrepresented the Application of a
“Prohibition of Service” Claim Pursuant to the TCA

Assuming it is held that the TCA does apply to the instant application, which is not
here admitted but denied, the applicant has misrepresented how it would be applied here. The

legal burden that a claimant under a “prohibition of service” claim must meet is a heavy one.
Courts have held applicants making such a claim to a high standard, where the burden is upon
them to show that a ZBA has acted with hostility toward an applicant, in such a way as to make
any future application futile, even where the application before it is fatally flawed. See:
Kiantone; Town of Amherst.

Here, counsel for the applicant has made assertions on the record to the effect that even if
the ZBA were to deny the application, upon judicial review under a prohibition of service claim,
approval of the application would “likely be ordered.” Once again, the applicant misrepresents
the law. A reviewing court would consider all aspects of the application process, including the
ZBA’s conduct and whether it was reasonable and whether there was any evidence of hostility
toward the applicant. To suggest that the ZBA might as well approve the application in spite of
its deficiencies, because to do otherwise would result in it being granted anyway upon a
“prohibition of service” review, is wholly unfounded and a misrepresentation of the applicable
law. In the instant matter, the ZBA has acted with the utmost respect and accommodation for the
applicant and has not evinced any hostility toward the applicant whatsoever. Accordingly, the
ZBA need not accept the applicant’s empty assertions that the defects in its application should be
disregarded because it would be approved upon judicial review anyway. Such a claim is not

based on proper legal authority and is simply incorrect.

D. Applicant has Misrepresented the Actual Need Standard in the Code

The Code requires that the applicant demonstrate an actual need for the proposed cell
tower installation. Courts have interpreted the terms “actual need” to mean significant gap in
service. Courts have further held, that where a local zoning ordinance requires that an applicant
to build a cell tower installation show an actual need, the applicant must present substantial
evidence on the record of a significant gap in coverage. Courts have further held, that failure by
an applicant to show, with substantial evidence on the record, that there exists a significant gap,

such a failure may be a ground for denial. See, Fishkill, Islip, White Plains, etc.
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At a public hearing before the ZBA held on November 15, 2017, counsel for the
applicant stated on the record that to deny the application based on a failure to show a gap in
coverage “would be a real bad reason, because it’s not a criterion in your code and not a criterion
we have to meet.” See, Highlands Current, 11/24/17, page 5. The Code clearly requires that the
applicant demonstrate an actual need, which, as above, courts have held means a significant gap
in coverage. Once again, the applicant has engaged in misrepresentation with respect to the law
and standards that the ZBA must apply in reaching its decision on the application before it. As
such, the applicant’s submissions and assertions on the record require careful scrutiny to ensure
that they comply with applicable law. Where they fail to do so, the ZB A is wholly within its right

to discredit them in their entirety.

VI. CONCLUSION

Upon the exhaustive review of applicable codes, statutes, regulations and jurisprudence
herein, and the foregoing reasons presented based on same, it is hereby respectfully
submitted that the application of Homeland Towers, Inc., currently before the Nelsonville

ZBA must be denied in its entirety.
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EXHIBIT A



STATE OF NEW YORK
DEPARTMENT OF STATE

ALBANY, N.Y. '2231-0001
GAIL S. SHAFFER
SECRETARY OF STATE

DETERMINATION OF THE SECRETARY OF STATE

Coastal landscapes possess inherent scenic qualities, including the presence of water, dramatic
shorelines, expansive views, historic landings, working landscapes, and great estates. In
recognition of the scenic value of the coast, the New York State Coastal Management Program
includes public policies for the protection of this resource. In order to implement these policies,
the Department of State has embarked on a program to identify, evaluate and recommend arcas
for designation as scenic areas of statewide significance. The Hudson River coastal area is the
first of New York’s coastal regions to have undergone a comprehensive analysis of scenic coastal
resources.

The Hudson River contains a diverse mix of scenic resources, featuring a complex
interrelationship between man and the environment. The region has long been recognized as a
scenic area of national importance. It inspired the Hudson River School of Painting in the
nineteenth century, the first indigenous American art movement, and the American Romantic

Landscape Movement which subsequently spread nationwide and influenced designed landscapes
and parks throughout the country.

The application of the scenic resource methodology and the results of the study are contained
in the document "Scenic Areas of Statewide Significance” (July 1993). The areas proposed for
designation have been subject to consultation with appropriate state agencies and have undergons
alengthy public involvement process, culminating in public hearings held on June 1, 1993 (see
Appendix A: Summary of Public Hearing Record). I hereby adopt the July, 1993 document
“Scenic Areas of Statewide Significance” as findings in support of my determination that the

areas identified meet the criteria of statewide aesthetic significance to the coastal area pursuant
to 19 NYCRR 602.5 (c):

Dated: gyL, 22 1993

Secretary of State

.:‘, Pinted or recyeied paped




The National Park Service and the Office of Ocean and Coastal Resource Management of the National
Oceanic and Atmospheric Administration.

Alpine Development Corporation, Bard College, College of Environmental Science and Forestry at
Syracuse, Greenway Heritage Conservancy (formerly the Heritage Task Force for the Hudson river
Valley), Hudson River Sloop Clearwater, International Paper Corporation Research Center, Mid-Hudson
Patterns, The Parks Council, Regional Plan Association, Scenic Hudson, Seaway Trail, Tappan Zee
Preservation Coalition, and the University of Wisconsin at Madison.

This report was prepared by the Department of State, Division of Coastal Resources and Waterfront
Revitalization (DOS) under the supervision of George R. Stafford, Division Director; Charles T. McCaffrey,
Chief of the Bureau of Local and Regional Programs; and William F. Barton, Chief of the Bureau of
Consistency Review and Analysis.

The initial inventory and documentation was prepared by the consultant team of Harry Dodson, Joanne
Jackson, Cecily Kihn, and Bob Yaro. Preparation of the final document was completed under the
supervision of Loretta Simon of DOS with the assistance of Steve Ridler.

Consultant Mary Lou Lamping Lutters designed the public participation process in consultation with
DOS. Laura Zeisel, counsel for the consultant team, conducted legal research of New York State
environmental laws relevant to scenic resource protection. Legal review was provided by DOS counsels
Paul Heyman, Richard Hoffman, and the late James Coon.

Alan Lillyquist and Nancy Rucks of DOS were responsible for study design and project management
during the initial inventory and documentation phases, assisted by Kevin Cross and Thomas Hart. DOS
staff, Jeff Beach, Fitzroy Collins and Gerald Morrison assisted with the numerous community
informational meetings. Kevin Millington managed document production and distribution with the
assistance of Mary Ann Butler, Deborah DelLeonardis and Gary Nankey.

INTRODUCTION

New York State has a long history of recognizing the importance of scenic resources. The first widely
known recognition of American landscape beauty was expressed during the 19th century in the work of
the Hudson River School of painters. The American Romantic Landscape Movement also developed in
the Hudson Valley before spreading to the rest of the nation. Thus, New York's landscape tradition
includes appreciation of both the natural and the cultural landscape and its coastal scenic landscapes
usually include elements of each.

When the State Legislature established the Coastal Management Program in 1981, their findings
included:




"...that New York State's coastal area and inland waterways are unique with a variety of natural,
recreational, industrial, commercial, ecological, cultural, aesthetic, and energy resources of statewide
and national significance." (Article 42 § 910)

The Act declares that the public policy of the State within the coastal area is "...to achieve a balance
between economic development and preservation that will permit the beneficial use of coastal
resources while preventing the loss of living marine resources and wildlife, diminution of open space
areas or public access to the waterfront, shoreline erosion, impairment of scenic beauty, or permanent
damage to ecological systems." (Article 42 § 912). The Federal Coastal Zone Management Act also
recognizes the importance of aesthetic values in managing coastal resources. The Act states that it is the
national policy "to encourage and assist the states to...achieve wise use of the land and water resources
of the coastal zone, giving full consideration to ecological, cultural, historic, and aesthetic values...."

SCENIC POLICIES

In recognition of the scenic value of the coast, New York's Coastal Management Program (CMP) includes
two policies which provide for the protection and enhancement of this unique resource. Policy 24
provides for the designation and protection of scenic areas of statewide significance; and Policy 25
requires that proposed actions located outside a designated SASS must protect, restore or enhance the
overall scenic quality of the coastal area. Both policies call for agencies to determine if a proposed action
would impair scenic quality.

The policies state that impairment of a landscape's scenic quality can occur in two principal ways: 1)
through the irreversible modification or destruction of landscape features and architectural elements
which contribute significantly to the scenic quality of the coast, and 2) through the addition of structures
which reduce views or are discordant with the landscape because of their inappropriate scale, form, or
construction materials. Regulations governing the designation of scenic areas of statewide significance
are found in 19 NYCRR Part 602.5.

Both policies include siting and design guidelines which are to be used to evaluate the impact of
proposed development, recognizing that each situation is unique and that the guidelines must be
applied accordingly. The guidelines address the appropriate siting of new structures and other
development; the use of scale, form and materials which are compatible with the landscape's existing
scenic components; the incorporation of historic elements in new development; the maintenance of
existing landforms and vegetation; and the removal and screening of discordant features.

EVALUATING NEW YORK'S COASTAL SCENIC RESOURCES

The New York coast is a mixture of developed and undeveloped areas. Central to the growth of the
state, the coast is replete with evidence of the state's economic and cultural history. The interaction of
man with the landscape provides part of the character that makes the New York coast a visually exciting




and valued place. Its historic and working landscapes stimulate as much interest and attract as many
visitors as its more natural landscapes.

Because the New York coastal landscape is so diverse, a method for evaluating the scenic quality of the
state's coastal landscape must be capable of evaluating both developed and undeveloped areas of the
coast. In addition, public recognition of the landscape's scenic quality is included in the criteria for
identification of scenic areas of statewide significance under the Coastal Management Program. The
landscape must also be visually accessible to the general public.

In order to develop and apply a method for evaluating scenic quality, the Department of State sought
proposals in 1987 for the development of a scenic evaluation method. The firms of Jackson & Kihn of

Philadelphia, Pennsylvania and Dodson Associates of Ashfield, Massachusetts were chosen to develop
the method and apply it first in the Hudson River coastal area.

Dodson Associates had completed a scenic evaluation of the Connecticut River Valley for the Center for
Rural Massachusetts of the University of Massachusetts at Amherst. Dodson Associates' approach to
visual analysis recognizes the interrelatedness of landscape elements and is not limited to identifying
specific viewing points and evaluating viewsheds. It is a descriptive approach which identifies the
landscape elements and rates their scenic quality, taking public values into account. The Department of
State first met with the consultants on January 7, 1988. Preliminary study area visits began on April 6,
1988.

New York's Scenic Evaluation Method

New York's scenic evaluation method is a participatory process involving government agencies and the
general public in the development of criteria and the review of study results. The State regulations
specify that the Secretary of State shall consult with appropriate State agencies before identifying and
designating scenic areas of statewide significance. Accordingly, in 1988 the Department of State
established a statewide panel of State agency representatives and experts in scenic landscape
evaluation to assist in developing the coastal scenic evaluation method. The first meeting of the state
panel was held on June 28, 1988.

The method developed recognizes the diversity of natural and cultural elements that shape scenic
coastal landscapes. In order to identify and define coastal scenic components, the physical and cultural
character of the coastal landscape and the geologic and historical forces which have shaped the
development patterns are examined. A comprehensive listing of coastal landscape elements is
developed, including geological features, water features, vegetation, historical and cultural features, and
views. Those elements found in the study landscape which influence the scenic quality of the landscape
are identified as scenic components. Characteristics which would render each scenic component as
distinctive, noteworthy or common are described. Also rated is the extent of discordant elements in the
landscape.




For example, a bluff which is very high, prominent and of varied configuration, with dramatic backdrop
and shoreline and no incompatible development, is considered to be distinctive. A bluff of noteworthy
scenic quality would be high with a moderately varied configuration, strong backdrop and shoreline, and
minor incompatible development. Low, uniform bluffs with monotonous backdrop and shoreline and a
major presence of incompatible development would be rated common.

The landscape elements and their scenic characteristics are presented in the Table of Scenic
Components. The table also provides for the evaluation of the aesthetic significance of the landscape
composition, the landscape's uniqueness, and its public accessibility and public recognition. The
evaluation of the landscape composition focusses on the interrelationships of the landscape elements
and the composition of views.

For further discussion of the rating system, see Appendix A. Appendix A also includes a sample visual
evaluation form. The Table of Scenic Components is found in Appendix B.

Application of the Method

An important aspect of the scenic evaluation method is that the entire coastal area of the region under
study is evaluated. After an initial survey of the entire coastal region, the Table of Scenic Components is
adjusted so that it contains only those landscape elements found in the study landscape. This adjusted
table is called the Regional Table of Scenic Components.

The coastal area of the region is then divided into geographic subunits based on topography and land
use. Each subunit is evaluated for its scenic quality. The landscape elements of each subunit are rated
individually according to the criteria on the regional table of scenic components, and the ratings are
recorded on field sheets along with the evaluator's comments. The relationship of the elements to each
other, the quality of the views, and the uniqueness of the landscape are also evaluated to determine the
scenic quality of the subunit as a whole.

The degree of public accessibility to the subunit and the degree of public recognition of the landscape's
scenic values are rated for each subunit. Public recognition is evaluated in three ways: first, through
public meetings and surveys during which landscape elements are rated for scenic quality and specific
areas considered scenic are identified; second, through official recognition such as government
designations and public investment; and third, through evidence found in the public statements of
literature and the arts.

Candidate Scenic Areas of Statewide Significance

Based on the above evaluation, candidate scenic areas of statewide significance (SASS) are identified.
Candidate SASS are composed of large clusters of subunits rated distinctive. Subunits with ratings of
noteworthy and common may be included in a SASS if they link distinctive subunits or otherwise
contribute to the cohesiveness of the SASS, provided that the total rating of the SASS remains




distinctive. Isolated subunits or small clusters of subunits rated distinctive are not considered for
designation unless the subunit or cluster has an exceptionally high distinctive rating. Note should be
made that the scenic resources within a candidate SASS sometimes extend beyond the boundaries of
the Coastal Management Program and cannot, therefore, be included within the candidate SASS.

Detailed, descriptive narratives for each subunit and for the SASS as a whole are prepared. Scenic area
maps which delineate the boundaries of the SASS and its subunits accompany the narratives. After
designation, the narratives will be used by reviewers in evaluating the consistency of proposed projects
with the coastal scenic policies.

Based on the field sheets, the narratives describe the nature of scenic landscape elements and their
interrelationships, the significance of their scenic quality, and the degree of public accessibility and
public recognition of the landscape. The historic context of the landscape is described, focussing on the
forces that shaped the landscape. Understanding these historic forces enriches the appreciation of the
existing scene and can serve as a guide for future management decisions. Actions which may impair the
scenic quality of the SASS also are identified in the narratives. These are to function as guidelines during
the review of projects proposed within the designated SASS. The candidate SASS are subject to public
review. Public hearings on the proposed designations must be held and findings made by the Secretary
of State before SASS may be designated.

SCENIC AREAS OF STATEWIDE SIGNIFICANCE IN THE HUDSON RIVER REGION

The Hudson River coastal area between New York City and the federal dam at Troy is the first area to be
evaluated under Policy 24. The Hudson River coastal landscape has a wealth and variety of scenic
resources, shaped by a unique combination of geological forces and historical events. Majestic
mountains and formidable bluffs rise above the Hudson's waters in some stretches of the river. In
others, forested slopes, estate lawns, extensive marshlands and farm fields line its shorelands.

The Hudson River region has played an important role in the nation's history. It spawned the Hudson
River School of Painting and the Romantic Landscape style. World renowned artists have responded to
its beauty, and the works of major architects line the river's corridor. Historic river landings and villages
evidence the Hudson's past as a bustling transportation corridor. Today, tourism is the major industry;
and national and State parks and historic sites attract visitors from around the nation and the world.

Six stretches of the Hudson River and its shorelands have been designated as scenic areas of statewide
significance. These are the Columbia-Greene North SASS, the Catskill-Olana SASS, the Estates District
SASS, the Ulster North SASS, the Esopus-Lloyd SASS and the Hudson Highlands SASS. They include a fiord
in the Hudson Highlands, an impressive collection of significant estates along the Hudson River's mid-
section, the landscape where Thomas Cole and Frederic Church made their homes, and the pastoral
landscape south of the State capital. Each designated SASS encompasses unique, highly scenic
landscapes which are accessible to the public and recognized for their scenic quality.




Each designated SASS is comprised primarily of clusters of distinctive subunits. Occasionally, a
noteworthy or common subunit is included in a SASS because it links distinctive subunits or contributes
to the cohesiveness of the SASS. No individual distinctive subunits are proposed for designation in the
Hudson River region at this time.

BENEFITS OF DESIGNATION

Designation affords special protection from potentially adverse federal or State actions which could
impair the scenic quality of the SASS. Narratives prepared for each SASS describe the character and
scenic quality of the SASS landscape, providing guidance to the public and regulatory agencies as to
which landscape elements should be protected and which actions could impair the scenic quality of the
SASS.

Additional protection of SASS can be afforded by municipalities which prepare Local Waterfront
Revitalization Programs (LWRP). Local land use authority is an important tool for the protection of scenic
resources. In communities with an approved LWRP all three levels of government - federal, State and
local - are working toward a common goal. Of the 44 municipalities included within the candidate SASS,
25 have prepared or are preparing LWRPs. Most of the LWRPs already address to some degree the
protection of scenic landscapes. Designation of the SASS does not impinge on local government
decisions.

THE HUDSON RIVER STUDY

The Hudson River coastal area was evaluated from the air, from the Hudson River, from the road
network and on foot. To ensure public participation in the scenic assessment process, a regional panel
was appointed to oversee the study. The panel is composed of State agency members of the statewide
panel, representatives of county and local government and environmental organizations, and individual
citizens of the region. The Department of State and the consultants met frequently with the regional
panel regarding the conduct of the study and its results. The statewide panel was also kept informed of
the study's progress, and joint meetings with both panels were held as appropriate. The panels provided
information to the consultants regarding the resources of the valley and reviewed the consultants' work
for accuracy and reasonableness.

Meetings with both panels attending were held at the Norrie Point Environmental Center in Staatsburg
onJuly 12, August 2, September 20 and November 15, 1988 and on September 16, 1989.

In order to assess public values regarding the scenic quality of Hudson River coastal scenic components,
public workshops were held in Poughkeepsie and Greenport at which those attending were asked to
rate various regional landscape elements for their scenic quality. Questionnaires were also published in
area weekly newspapers, inviting the public to identify landscapes they thought were of high scenic
quality. The responses generated at the workshops and through the survey were considered during the
development of the Hudson River Regional Table of Scenic Components.




When candidate SASS were initially identified, draft narratives were prepared and distributed widely in
the region. The following public information meetings were held throughout the region during which
residents could examine the narratives and accompanying maps:

May 14, 1990
May 15, 1990
June 11, 1990
June 12, 1990
June 13, 1990
June 25, 1990
June 26, 1990

Ulster County Office Building, Kingston

Norrie Point Environmental Center, Staatsburg
Piermont Village Hall, Piermont

Philipstown Town Hall, Cold Spring

Bear Mountain Inn, Bear Mountain State Park
Columbia-Greene Community College, Greenport
Coxsackie Village Board Room, Coxsackie

The draft narratives were sent to all municipalities in the study area for review and comment.
Presentations were also made at public meetings of the following local government bodies in
communities located in the candidate SASS:

May 23, 1990
June 5, 1990
June 11, 1990
June 12, 1990
June 12, 1990
June 26, 1990
July 3, 1990
July 9, 1990
July 10, 1990
July 12, 1990

Hyde Park Town Board

Coxsackie Town and Village Boards

Athens Town and Village Boards

Philipstown Town Board

Cortlandt Town Board

Greene County Environmental Management Council
Stockport Town Board

Haverstraw Town Board

Kingston City Council

Stuyvesant Town Board

October, 1990 Saugerties Town and Village Boards

Based on comments received during this initial period of public review, the SASS narratives and maps
were revised. Additional field visits were made and additional research conducted concerning the
history and resources of the candidate SASS. The information collected was incorporated into the
document "Scenic Areas of Statewide Significance Proposed for Designation" (April 1993). This
document was the subject of further public review throughout the Hudson River region. Public hearings
on the areas proposed for designation as scenic areas of statewide significance were held on June 1,
1993 at the following locations:

Columbia-Greene Community College, Greenport, Columbia County
Rhinebeck Town Hall, Dutchess County
Bear Mountain Inn, Rockland County

After reviewing the hearing record and all written comments received within the comment period,
several minor factual revisions were made to the narratives and these are incorporated into this
document. As a result of the material contained in this document, the Secretary of State determined
that the six areas proposed for designation were of statewide aesthetic significance to the coastal area
pursuant to the factors set forth in 19 NYCRR 602.5 (c). Policy 24 of the Coastal Management Program
now applies to those areas encompassed by the SASS designation. Management plans for each SASS will
be prepared as resources allow. Local governments with approved local waterfront revitalization

8



programs will be encouraged to evaluate their program for adequacy of protection of the identified
scenic resources. Municipalities not participating in the Coastal Management Program will be
encouraged to prepare LWRPs, but will not be required to change current local government decision

making.




MAP: HUDSON RIVER SCENIC AREAS
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MAP: HUDSON HIGHLANDS SCENIC AREA OF STATEWIDE SIGNIFICANCE
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MAP: HUDSON HIGHLANDS SHEET 1
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MAP: HUDSON HIGHLANDS SHEET 2
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HH-25 Cold Spring Subunit
I. Location

The Cold Spring subunit consists of the Villages of Cold Spring and Nelsonville, located on the east bank
of the Hudson River. The southern and eastern boundary of the subunit runs along the 20 foot contour
from the northern extent of Foundry Cove to its intersection with Foundry Brook, a common boundary
with the Constitution Marsh subunit. It then runs north along Foundry Brook to NY Route 301, the Cold
Spring-Carmel Road, a common boundary with the HH-20 Garrison Four Corners subunit, and follows NY
Route 301 to the intersection with the coastal area boundary, which it follows to its intersection with
the boundary of the HH-26 Hudson Highlands State Park. The northern boundary of the subunit is the
southern boundary of the Hudson Highlands State Park, a common boundary with the Hudson Highlands
State Park subunit, which it follows from Little Stony Point to its intersection with the coastal area
boundary. The subunit extends across the Hudson River and shares a common boundary with the HH-2
Storm King subunit on the western shorelands of the Hudson River. The subunit extends approximately
2 miles northeast from the Hudson River up the Foundry Brook Valley and is between 0.75 and 1 mile
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wide. It is located in the Town of Philipstown, Village of Cold Spring and the Village of Nelsonville,
Putnam County. Consult the Hudson Highlands SASS map sheet number 3 for subunit boundaries.

Il. Scenic Components
A. Physical Character

The topography of the Cold Spring subunit is composed of a flat waterfront area along the shores of the
Hudson River, Foundry Cove and a low protrusion into the Hudson River. Beyond this the subunit rises
gently to the sloping valley hillsides on the flanks of Bull Hill and along the valley of the Foundry Brook.
The vegetation of the subunit is a mix of mature street planting and woodland. The Hudson River is the
main water feature in the subunit, and Foundry Brook runs along the southeastern boundary.

B. Cultural Character

The Cold Spring subunit features a tightly-knit settlement with a strong locational and historical
relationship with the Hudson River. The Village of Cold Spring occupies the lowland adjacent to the
Hudson River and rises up the hillside to the Village of Nelsonville, situated on the southern flanks of Bull
Hill.

The Village of Cold Spring is significant in the history of the Hudson Highlands. It was settled in the early
19th century as a small riverfront center built around the major local industrial activities of mining and a
large foundry. Early settlement focused on the shoreline and grew around the historic Main Street which
today leads through a small valley and the historic village center directly to the river's edge, ending in a
small wharf and docks.

An early plan for the village was established by Frederick Phillipse. Lots were sold for the development
of the riverfront area, resulting in the orderly development of the community. The existing land-use
pattern of commercial and public buildings along Main Street, with residential side streets and larger
estates above on the hillsides, is a direct result of the implementation of this plan.

The West Point Foundry, sited mostly in the adjacent HH-23 Constitution Marsh subunit, was
established in 1817. By the mid-19th century, it had become the largest foundry in the United States.
Cold Spring grew around the foundry into the commercial and industrial center of the Hudson
Highlands. The main growth in the village took place between 1830 and 1870 when the basic
arrangement of the original plan for the village was developed through infill along the existing streets
and new subdivisions. In 1848 the Hudson River railroad was laid, running through the lower portion of
the village and separating the upland and waterfront areas. The character of the village changed after
several severe fires during the late 1800's. Rebuilding yielded the shop fronts that still characterize the
village. In the 1890's many street trees were planted, a public water supply installed and electric street
lighting introduced.
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Today, Cold Spring is a picturesque village which has maintained and restored many of its historic
structures, including the Chapel of Our Lady, built on the shore of the Hudson in 1828. Some large
estates have been replaced by public buildings, parkland or residential subdivisions; but Main Street and
its adjacent residential areas retain their traditional character, a mix of residential, retail and commercial
activities. The village's historic waterfront buildings are especially significant in their visual relationship
to the river, and the riverfront park and bandstand provide a focal point against the backdrop of West
Point and the western Hudson Highlands.

Cold Springs's greatest assets are the historic character of its constructed elements, the small town
character of its life-style and the highly scenic quality of its setting in the natural environment of the
Hudson Highlands. The significance of many structures, most visible from public roads, has been
recognized through their listing on the State and National Registers of Historic Places as part of the
Hudson Highlands Multiple Resource Area. Included in the listing are industrial, commercial and
residential properties and two historic districts, the details of which are outlined below.

The Cold Spring Historic District is concentrated along the axis of Main Street, a predominantly
commercial street with some municipal, religious and residential structures. Parts of the adjoining
residential streets are also included in the district with distinctive examples of the full range of styles,
building types and construction methods spanning over a century of growth. The oldest parts of the
village are found between the river and the railroad. The early street configuration remains. Although
the area is now distinguished by 19th century structures, the character of the landing has been
maintained. The commercial core of the village is an eight block section of Main Street. Architecturally,
the village is an eclectic mix of frame and brick structures of various scales and styles with many varied
features and design details from the many building periods.

At the junction of Main Street, Morris Avenue and NY Route 9D is St. Mary's Episcopal Church and an
impressive grouping of Second Empire homes. These wealthy homes exploited the vistas available from
the higher elevations above the village. Also in this part of the village is a collection of more middle-class
residences. Two other distinctive neighborhood areas can be identified within the historic district.
Kemble Avenue, south of Main Street, contains a significant row of duplex workers' housing built for
laborers at the West Point Foundry; and adjacent to the railroad is a residential neighborhood which
reflects the impact of the railroad on village life. The Cold Spring Historic District contains approximately
225 structures of varying types, periods and methods of construction.

The Cold Spring Historic District is significant for its architectural and historical associations as a planned
settlement related to the growth of the adjacent West Point Foundry. The different periods of growth
and prosperity of the foundry influenced the accompanying increase in the size of the village. The village
also exhibits the legacy of the prosperous and paternalistic society associated with this part of the
Hudson Highlands.

The Village of Nelsonville, stretching up the hillside above Cold Spring, has a mix of historic properties.
The First Baptist Church of Cold Spring, completed in 1833, is the only frame church of distinction in the

358



Hudson Highlands. It is the oldest church in the Town of Philipstown and has been in continuous
operation within the same structure since its formation. The church retains its original design and is one
of the most architecturally significant buildings in the Village of Nelsonville. Other structures listed on
the State and National Registers of Historic Places as part of the Hudson Highlands Multiple Resource
Area are the Fish and Fur Club, the Hustis House, the Italianate residence at 3 Crown Street, the
clapboard residence at 249 Main Street, the H.D. Champlin and Sons Horseshoeing and Wagonmaking
shop on Main Street and the elaborately decorated J.Y. Dykman's Flour and Feed Store.

The West Point Foundry, most of which is located in the adjacent Constitution Marsh subunit, is listed
on the State and National Registers of Historic Places. The historical significance of the foundry is
discussed in more detail in the narrative of the Constitution Marsh subunit.

The Marathon Battery factory which operated on Kemble Avenue from 1952-79 has left a harmful
environmental legacy in this subunit. Discharges of pollutants from the factory, including cadmium,
cobalt and nickel, entered the Hudson River at an outfall pipe on the Cold Spring pier, creating a serious
hazardous waste site. This is now part of a Federal Superfund site, and major remediation works will be
undertaken.

Active industrial uses once occupied much of the waterfront in the subunit. Today only two major
parcels of the village are used for light industry. The former Marathon Battery plant is now a warehouse
and storage yard, and the waterfront pier is partially used for oil storage and distribution.

Contrasts of an ephemeral nature are to be found in the subunit. The bustle of an active village center
enhance the scenic quality of the subunit. The dramatic effects of varying weather conditions enhances
the aesthetic character of the landscape composition as storms, cloud formations, snow, mists, fog and
the varying level and direction of sunlight all provide contrasts in line, shape, texture and color,
enhancing the contrasts to be found in the area.

The subunit is generally well maintained. There are no discordant features visible, although the railroad,
the waterfront pier used for oil storage and distribution and some recent commercial development in
the eastern portion of the village detract from the overall scenic quality of the subunit.

C. Views

The Villages of Cold Spring and Nelsonville are oriented along an east-west road that rises inland away
from the Hudson River and affords many residences a river view. Views down Main Street, framed by
the buildings and street trees, are directed to the Hudson River, while the surrounding Hudson Highland
peaks provide the backdrop to the village. Storm King Mountain to the north is visible from many
locations in the subunit; and the steep slopes of Crow’s Nest, directly across the Hudson River, are
dominant in views to the west. Views from the river are of the historic waterfront, including the docks,
wharf, residences and the restored Chapel of Our Lady, and of Main Street rising up the wooded hillsides
of the subunit. There is a strong composition of many scenic components with many interesting focal
points, including the numerous and varied structures located on the estates which dot the wooded
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hillsides of the adjacent HH-20 Garrison Four Corners subunit, and the peaks of Storm King and Crow’s
Nest and the United States Military Academy at West Point on the western shorelands of the Hudson
River.

Ill. Uniqueness

The location of such a large historic village on the shores of the Hudson River is unique. The
development of the village as an industrial center rather than the typical Hudson River pattern of
development based around a commercial waterfront is unique in the region. The subunit is also unique
in combining a very historic and well-preserved riverfront village center with some of the Hudson River's
most dramatic topography.

IV. Public Accessibility

The Cold Spring subunit is accessible from the Hudson River, NY Route 9D and many local streets.
Passengers on the railroad trains also catch a glimpse of the village. Metro North trains stop at the Cold
Spring station. The three acre waterfront park, with its bandstand, small dock and grassy areas, is
heavily used by the public and provides spectacular views of the Hudson River and the surrounding
uplands of the Hudson Highlands. There are plans for the restoration of the dilapidated municipal dock
to once again allow passenger vessels to stop at Cold Spring, increasing public accessibility to the
subunit. The park is the focus of public waterfront activity for the region around Cold Spring and is one
of the most accessible public spaces on the Hudson River in Putnam County. The subunit is visible from
NY Route 218 on the west bank of the Hudson as it hugs Storm King Mountain and from the United
States Military Academy at West Point.

V. Public Recognition

The scenic and historic values of the Cold Spring subunit are well recognized. The Village of Cold Spring is
known for its collection of shops and restaurants. The architectural and historical significance of the
Village of Cold Spring as one of the best preserved 19th century townscapes in the Hudson Region is
recognized through the inclusion of the Cold Spring Historic District and the West Point Foundry site in
the Hudson Highlands Multiple Resource Area, listed on the State and National Registers of Historic
Places. Ninety three acres of the old West Point Foundry site, situated primarily in the Constitution
Marsh subunit, are now an archaeological site, with the abandoned Victorian office building the major
visible landmark. The Village of Nelsonville has nine properties included in the Hudson Highlands
Multiple Resource Area listed on the State and National Registers of Historic Places.

VI. Reason for Inclusion

The Cold Spring subunit is included in the Hudson Highlands SASS because it is of high scenic quality.
There is much variety in the physical and cultural components of the subunit, including variety in the
topography, vegetation and the many building styles. The subunit is unified by the tight, historic pattern
of development in the two villages. The built areas of the subunit contrast with the rugged Hudson
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Highlands landscape that surrounds the villages, and there is a contrast in line, form and style among the
numerous structures. The location of such a large and well preserved historic village on the shores of the
Hudson River is unique. The development of the village as an industrial center rather than the typical
Hudson River pattern of development based around a commercial waterfront is unique in the region.
The subunit is accessible from local roads, the passenger trains, the waterfront park, the Hudson River
and from surrounding subunits. It is well recognized as an historic village on the waterfront situated in a
dramatic setting. The historical and architectural value of the subunit is recognized by the inclusion of
the Cold Spring Historic District, the West Point Foundry, and nine properties in the Village of Nelsonville
in the Hudson Highlands Multiple Resource Area listed on the State and National Registers of Historic
Places. There are no discordant features in the subunit.

HH-26 Hudson Highlands State Park Subunit
I. Location

The Hudson Highlands State Park subunit is located south and east of the City of Beacon and stretches
south to the Villages of Cold Spring and Nelsonville. The southern boundary of the subunit is the
southern boundary of the Hudson Highlands State Park, a common boundary with the HH-25 Cold Spring
subunit, which it follows from Little Stony Point to its intersection with the coastal area boundary. The
eastern boundary of the subunit is the coastal area boundary, which follows the boundary of the
Hudson Highlands State Park to its intersection with the Dutchess-Putnam County line, which the
subunit boundary then follows along the ridgeline until the county line turns easterly. The subunit
boundary then follows the ridgeline to Clove Creek and Interstate 84. The western boundary of the
subunit follows NY Route 9D north from benchmark 14 to its intersection with the boundary of the City
of Beacon, a common boundary with the HH-27 Dutchess Junction subunit. The subunit boundary then
follows the coastal area boundary along the city line to its intersection with the Central Hudson power
line which it follows northeasterly to the Fishkill Creek. The boundary then follows the creek to
Interstate 84, then follows Interstate 84 easterly to Clove Creek. The subunit extends across the Hudson
River to the high water mark on the western shorelands of the Hudson River, in part a common
boundary with the HH-2 Storm King subunit. The subunit is approximately 7 miles long and between 1
and 2.5 miles wide. It is located in the Town of Fishkill, Dutchess County, the Town of Philipstown and
the Village of Nelsonville, Putnam County and the Town of Cornwall and the Village of Cornwall-on-the-
Hudson, Orange County. Consult the Hudson Highlands SASS map sheets, numbers 1 and 3, for subunit
boundaries.

Il. Scenic Components
A. Physical Character

The subunit is composed entirely of steep wooded mountains reaching elevations of up to 1600 feet,
the highest peaks in the Hudson Highlands. Mountains included in the subunit are Sugarloaf Mountain,
Bull Hill (Mount Taurus), South Beacon Mountain, North Beacon Mountain, Bald Hill and Lambs Hill. The
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northern slopes of the Scofield Ridge and Breakneck Ridge comprise much of the subunit. The rounded
upland summits run together to form a distinctive ridgeline which marks the northern boundary of the
Hudson Highlands. In places the mountains plunge down to the shore of the Hudson River and, with
surrounding subunits, create part of the glacially-formed fjord of the Hudson Highlands. The subunit
includes the Hudson River and the Fishkill Creek. Several streams, including Breakneck Brook, Wades
Brook, Gordons Brook, Squirrel Hollow Brook and Dry Brook run through the subunit to meet either the
Hudson River or Fishkill Creek. Two reservoirs are located in the subunit. The Beacon Reservoir is located
high in the hills between North and South Beacon Mountains, and the Melzingah Reservoir is located
north of Sugarloaf Mountain on Gordons Brook. Woodlands dominate these steep mountains with a mix
of mature deciduous and coniferous trees. The Hudson River shoreline is generally gently curving, with
two small wooded promontories at Little Stony Point and Breakneck Point. There is a sandy beach on
the northeastern shore of Little Stony Point. The physical character of the subunit has been much
altered through the effects of quarrying, notably on Bull Hill, Breakneck Ridge and Little Stony Point, that
lasted from the early 1800's into the 1960's.

B. Cultural Character

The subunit includes the main body of the Hudson Highlands State Park, an extensive woodland habitat
managed as public wild lands. It is generally well maintained. There is scattered residential development
on the hillsides above Beacon, to the east of NY Route 9D and along the Fishkill Creek. During the
Revolution, redoubts were established on the high summits of the subunit and were used as signal
posts. Ruins of a large estate can be found on the western flank of Bull Hill. The Catskill Aqueduct, built
in the early 1900s to carry water from the Ashokan Dam to New York City, crosses the subunit.

A significant feature in the subunit is the abandoned Mount Beacon Incline Railway. Designed by the
Otis Elevator Company of Yonkers in 1902, the railway was built to provide easy access up the west side
of North Beacon Mountain, enabling patrons to enjoy the panoramic vistas of the Hudson Highlands.
The railway was 2,364 feet long with a 64 degree incline over its rise of 1,540 feet. It was reputed to be
the steepest cable railway in the world. A cluster of buildings was developed at the summit of Mount
Beacon, including the power house; the Beaconcrest Resort hotel, which was destroyed by fire in 1928;
and a casino/club, destroyed by fire in 1981. The power house is the only surviving structure on the
summit. The incline railway is significant in the history of engineering and recreation in the Hudson
Highlands. As one of the prime amusements capitalizing on the scenic qualities of the Hudson Highlands,
the railway, which enjoyed seventy years of successful operation, is also significant for its contribution
to the public appreciation of the region. Although the supporting structures have disappeared, the
railway retains its essential integrity of location, design, setting, materials and workmanship.

The presence of wildlife provides ephemeral characteristics. Contrasts of an ephemeral nature are to be
found in the subunit. The dramatic effects of varying weather conditions enhance the aesthetic
character of the landscape composition as storms, cloud formations, snow, mists, fog and the varying
level and direction of sunlight all provide contrasts in line, shape, texture and color, enhancing the
contrasts to be found in the area.
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Quarrying operations were once widespread in this area of the Hudson Highlands, threatening its scenic
value before the State acquired the land for the Hudson Highlands State Park. Evidence of abandoned
guarrying operations and a pumping station are minor discordant features in the subunit and do not
distract from the scenic value of the area.

The Scenic Hudson Land Trust has acquired 926 acres of Fishkill Ridge at the northern gateway to the
Hudson Highlands. The property will be managed and made available for limited public use as a unit of
the Hudson Highlands State Park.

Radio antennas located on the summit of North Beacon Mountain are discordant features in the
subunit.

C. Views

Views from the ridgelines and summits of the subunit are extensive and include both peaks and
shoreline, although they are frequently contained by the woodland cover. Long views are afforded up
and down the Hudson River Valley and to the east and west, to the City of Beacon below, to
Bannermans Castle and across to Storm King, the City of Newburgh, the Town of Cornwall and the
Catskills. Views from the Hudson River are of Breakneck Ridge, the sandy beach and wooded
promontory at Little Stony Point and of the steeply rising wooded uplands. Several positive focal points
are in view including Storm King Mountain, notably as seen from the public beach area at Little Stony
Point; Pollepel Island and Bannermans Castle; and the Village of Cold Spring, all set against the backdrop
of the Hudson Highlands. Views of distant sprawling development in the Towns of New Windsor,
Newburgh, and Fishkill as well as the Cities of Newburgh and Beacon detract somewhat from the overall
visual quality of the viewshed.

lll. Uniqueness

The collection of wooded peaks and the long undisturbed wooded ridgeline within the subunit are
unique in the Hudson Highlands.

IV. Public Accessibility

The Hudson Highlands State Park subunit is accessible from NY Route 9D, local roads, the passenger
trains that run along the shore of the Hudson River and from the Hudson River. All along NY Route 9D
and on local roads in the subunit, informal parking areas and trail heads serve both the shoreline and
mountainous areas, providing access to the Hudson Highlands State Park. These trails include Little
Stony Point and its popular beach area, Breakneck Trail, Washburn Trail, Lake Surprise Road and the
Catskill Aqueduct Tunnel Path. The Beacon Range in the north of the subunit, although mostly privately
owned, is crossed by many trails developed by the New York-New Jersey Trail Conference. Many
spectacular views of the Hudson Highlands are available from these trails. The subunit is visually
accessible from surrounding subunits and features in views from Constitution Island, the United States
Military Academy at West Point, the scenic overlooks on NY Route 9W and NY Route 218 on the flanks
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of Storm King Mountain, and from trails in the Storm King State Park. The subunit is significant in views
from outside the Hudson Highlands SASS, notably from the Town and Village of Cornwall, Sloop Hill, the
Town of New Windsor, The Town and City of Newburgh, the City of Beacon and the Beacon-Newburgh

Bridge.

V. Public Recognition

The Hudson Highlands State Park subunit is valued as extensive and undisturbed mountainous wild
lands. The subunit forms the eastern portion of the northern gateway to the Hudson Highlands. The
historical and engineering significance of the Mount Beacon Incline Railway has been recognized
through listing on the State and National Registers of Historic Places.

VI. Reason for Inclusion

The Hudson Highlands State Park subunit has high scenic quality. It features a diverse and dramatic
topography unified by a long, undisturbed wooded ridgeline, a scenic component that is unique in the
Hudson Highlands. The subunit is accessible as part of the Hudson Highlands State Park and is visible
from local roads, the Hudson River, the passenger trains and from adjoining subunits. It is recognized as
part of the northern gateway to the Hudson Highlands. There are a number of minor discordant features
in the subunit, but these do not impair the overall scenic quality of the subunit.
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EXHIBIT B

APPENDIX C

PoLICy 24

PREVENT IMPAIRMENT OF SCENIC RESOURCES OF STATEWIDE SIGNIFICANCE

Explanation of Policy:

The Coastal Management Program will identify on the coastal area map scenic resources of statewide
significance. A list of preliminary identified resources appears in the Appendix (to the NYS Coastal
Management Program). The following general criteria will be combined to determine significance:

Quality. The basic elements of design (i.e., two-dimensional line, three-dimensional form, texture and
color) combine to create all high quality landscapes. The water, landforms, and man-made components
of scenic coastal landscapes exhibit variety of line, form, texture and color. This variety is not, however,
so great as to be chaotic. Scenic coastal landscapes also exhibit unity of components. This unity is not,
however, so complete as to be monotonous. Example: the Thousand Islands where the mix of water,
land, vegetative and man-made components creates interesting variety, while the organization of these
same components creates satisfying unity.

Often, high quality landscapes contain striking contrasts between lines, forms, textures and colors.
Example: A waterfall where horizontal and vertical lines and smooth and turbulent textures meet in
dramatic juxtaposition.

Finally, high quality landscapes are generally free of discordant features, such structures or other
elements which are inappropriate in terms of siting, form, scale, and/or materials.

Uniqueness. The uniqueness of high quality landscapes is determined by the frequency of occurrence of
similar resources in a region of the State or beyond.

Public Accessibility. A scenic resource of significance must be visually and, where appropriate, physically
accessible to the public.

Public Recognition. Widespread recognition of a scenic resource is not a characteristic intrinsic to the
resource. It does, however, demonstrate people's appreciation of the resource for its visual, as well as
evocative, qualities. Public recognition serves to reinforce analytic conclusions about the significance of
a resource.

When considering a proposed action, agencies shall first determine whether the action could affect a
scenic resource of statewide significance. This determination would involve: 1.) a review of the coastal
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area map to ascertain if it shows an identified scenic resources which could be affected by the proposed
action, and 2.) a review of the types of activities proposed to determine if they would be likely to impair
the scenic beauty of an identified resource. Impairment will include: (i) the irreversible modification of
geologic forms; the destruction or removal of vegetation; the modification, destruction, or removal of
structures, whenever the geologic forms, vegetation or structures are significant to the scenic quality of
an identified resource; and (ii) the addition of structures which because of siting or scale will reduce
identified views or which because of scale, form, or materials will diminish the scenic quality of an
identified resource.

The following siting and facility-related guidelines are to be used to achieve this policy, recognizing that
each development situation is unique and that the guidelines will have to be applied accordingly.
Guidelines include:

— siting structures and other development such as highways, power lines and signs, back from
shoreline or in other inconspicuous locations to maintain the attractive quality of the shoreline
and to retain views to and from the shore

— clustering or orienting structures to retain views, save open space and provide visual
organization to a development;

— incorporating sound, existing structures (especially historic buildings) into the overall
development scheme;

— removing deteriorated and/or degrading elements;

— maintaining or restoring the original land form, except when changes screen unattractive
elements and/or add appropriate interest;

— maintaining or adding vegetation to provide interest, blend structures into the site, and obscure
unattractive elements, except when selective clearing removes unsightly, diseased or hazardous
vegetation and when selective clearing creates views of coastal waters;

— using appropriate materials, in addition to vegetation, to screen unattractive elements; and

— using appropriate scales, forms and materials to ensure that buildings and other structures are
compatible with and add interest to the landscape.
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PoLiCcy 25

PROTECT, RESTORE OR ENHANCE NATURAL AND MAN-MADE RESOURCES WHICH ARE NOT IDENTIFIED
AS BEING OF STATEWIDE SIGNIFICANCE, BUT WHICH CONTRIBUTE TO THE OVERALL SCENIC QUALITY
OF THE COASTAL AREA.

Explanation of Policy

When considering a proposed action which would not affect a scenic resource of statewide significance,
agencies shall ensure that the action will be undertaken so as to protect, restore or enhance the overall
scenic quality of the coastal area. Activities which could impair or further degrade scenic quality are the
same as those cited under the previous policy, i.e., modification of natural landforms, removal of
vegetation, etc. However, the effects of these activities would not be considered as serious for the
general coastal area as for significant scenic areas.

The siting and design guidelines listed in Policy 24 should be considered for proposed actions in the
general coastal area. More emphasis may need to be placed on removal of existing elements, especially
those which degrade, and on addition of new elements or other changes which enhance. Removal of
vegetation at key points to improve visual access to coastal waters is one such change which might be
expected to enhance scenic quality.
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EXHIBIT C

Kathleen E. Foley, PhD
2 Locust Ridge, Cold Spring

To the Members of the Nelsonville Zoning Board of Appeals:

As you consider the siting of a cell tower at Rockledge, | would like to express concerns that | have from the perspective of
Nelsonville's character and landscape heritage, as well as from our area's inclusion in the Hudson Highlands Statewide Area of
Scenic Significance.

| am a resident of Cold Spring and a lover of the Cold Spring Cemetery. | spent many an hour walking there when my children
were small, learning the history of your Village and mine. While the children napped, | read stones, learning about local families,
and admiring the intentionally-framed views from the cemetery grounds. My interest is not simply as a casual observer. | hold an
MA in historic preservation planning; my studies, as well as my thesis, included the conservation and preservation of historic
landscapes. My advisor, Dr. Sherene Baugher, is a foremost authority on American burial and memorial practices from the
Colonial period through the 19th century, and with her | studied the Rural Cemetery Movement, of which the Cold Spring
cemetery is an excellent example. Additionally, | hold a PhD in land use planning from Cornell, and served on the Ithaca
Landmarks Preservation Commission. | am currently the Vice Chair of Cold Spring's Historic District Review Board, on which |
have served for nine years. | am the principal of Mirador Consulting, LLC, advising municipalities and private property owners on
the treatment and preservation of historic structures and landscapes.

The Hudson Highlands Scenic Area of Statewide Significance

Our SASS was the first to be named in New York State, in 1993. Our scenic resources, in my view, make the single greatest
contribution to our community's visual character and quality. The aesthetic significance of our area is recognized and protected
by New York State, and by our community. We live here because the Highlands don't look or feel like anywhere else. Folks visit
our area for the same reason. The scenic nature is visually appealing, and it is also THE driving factor in our local economic
livelihood. Folks want to come here and spend their money because of our unique character, not because we look like anywhere
else. It's a landscape people care about -- and one that New York State has recognized. If we damage or lose our visual
character, we not only lose beauty for ourselves, but we damage our heritage, and our ability to draw visitors and, critically,
visitor spending. The economic impact of marring our aesthetic character would be real.

| have looked at GIS overlays of cell tower locations in all 17 SASS districts statewide. There are only three such locations:
1 in the Hither Hills District on Long Island

1 on Mount Beacon in the Hudson Highlands SASS

1 at West Point in the Hudson Highlands SASS

None of the other 15 SASS districts have cell towers placed in them. That is, the Hudson Highlands SASS area already bears
an undue burden for cell tower placement. We are already an outlier, and we should not bear the burden of any additional tower
construction. Previous cell tower construction does not justify future tower construction--in fact, it creates more justification for
caution and prudence.

One could argue that the HHSASS already has three towers, so what's one more? | would counter-argue that further tower
construction would increase impact on a SASS area already visually-compromised by cell towers. That means that the
protection of our viewshed moving forward is even more essential. We also must consider the circumstances of the towers we
already have here.

(a) The HHSASS was designated in 1993. | believe that the Mount Beacon tower predates the designation, and is
grandfathered. Grandfathering extends only to existing incursions--it does not justify the addition of new incursions.

(b) The second of the cell towers in the HHSASS is at West Point--an important military installation. | think we all acknowledge
the need for such an installation on that site for multiple strategic and security reasons. However, that circumstance merely
demonstrates the unique nature of that tower and the unique need for it -- it does not clear the way for unmitigated new tower
construction on other sites in the HHSASS.

For these reasons, | am opposed to additional cell tower construction in the Hudson Highlands Scenic Area of Statewide
Significance.

Potential Eligibility for the Cold Spring Cemetery on the National and State Registers of Historic Places
As you are likely aware, the Gate House of the Cold Spring Cemetery, but not the grounds, was designated to the State and
National Registers of Historic Places in 1982. It is not uncommon for designations made in that era to include only buildings and




not their surrounding landscape--we simply weren't thinking about heritage landscapes as we do today. That is, the Cold Spring
Cemetery grounds weren't "seen" and appreciated in the way we see and appreciate historic landscapes now. In fact, the
Secretary of the Interior now considers landscape context much more strongly than it did 35 years ago. It is my professional
opinion that there are solid arguments to be made for the expansion of the cemetery's designation on the national and state
registers to include the surrounding landscape.

The Cold Spring cemetery has direct design and concept lineage to the 19th century Rural Cemetery Movement. That
movement, in turn, drove the establishment of public parks in American cities and towns. More research is needed, but
indications are that the designers, Mead & Woodward, worked very much in both the design aesthetic and business model of AJ
Downing (in their Gate House design and pattern book production), as well as that of Dearborn, Bigelow

& Wadsworth (designers of Mt. Auburn cemetery in Boston) in their siting decisions for the Cold Spring Cemetery. It is a small-
scale, vernacular interpretation of Nationally-listed cemeteries like Green-Wood in Brooklyn and Mt. Auburn, among

others. Cold Spring's and Nelsonville's movers and shakers at the time of the cemetery founding, 1862, had strong ties to the
urban design circles that were leading the rural cemeteries and parks movements--Julia Butterfield, for example, was a darling
of Manhattan salons. We had an aristocratic class here that was strongly tied to their peers in New York and held court locally in
the burgeoning villages that prospered along with the Foundry in the 1860s. The rural cemetery they developed here reflects the
growing design ethos for green space in dense communities, as well is the evolution of thinking about death and memorialization
in America. The Rural Cemetery Movement, and the picnicking and parading it inspired, was about being seen in death as well
as in life--being admired by peers and the public. And we are lucky that today we can admire and take part in their design
foresight, as well. The grounds are full of majestic specimen trees, the road and pathways are largely intact, as is the
clustering/hierarchy of monuments, and we see clearly the view-framing that was intended by Mead & Woodward. For these
reasons, | believe that the cemetery grounds are very likely eligible for listing on the National and State Registers of Historic
Places, along with the Gate House, under the following criteria:

CRITERIA A: association with events that have made a significant contribution to the broad patterns of our history

- Rural Cemetery Movement heritage and design associations

- reflective of progress and wealth associated with the Foundry at the peak of its productivity -- The Foundry is State and
Nationally-listed

CRITERIA B. association with the lives of significant persons in our past

- Mead & Woodward: their body of work and their potential importance regionally and/or statewide

- burial place of Julia Butterfield, who is of state and national significance because of her family's affiliation with West Point and
the growth of Cold Spring; she is of high local significance within the Village of Cold Spring's nearby local/state/national Historic
District

- burial place of Ludwig Novoting, founder of the Globe Slicing Machine Company (inventor of the deli meat slicer) and the
founder of the Valhalla Highlands community -- itself recently listed on the National Register for its high degree of integrity as an
example of eclectic, early 20th century second-home communities

- there are others of state and national significance who can be researched

CRITERIA C. embodies the distinctive characteristics of a type, period, or method of construction, or that represent the work of
a master, or that possess high artistic values, or that represent a significant and distinguishable entity whose components may
lack individual distinction

- design related to Mount Auburn, Green-wood, and other, already-designated examples of the Rural Cemetery Movement

- there is continuity in design from the Gate House to grounds, including the intact exterior wall -- the building and its grounds
were designed together and intended for understanding in relationship to each other

Given the potential eligibility of the Cold Spring Cemetery's grounds, and the visual impacts a cell tower on Rockledge would
have on the cemetery and the graves of prominent citizens, | am opposed to tower construction in the viewshed of the cemetery.
Thank you for your consideration, and thank you for your service to your Village and community.

Respectfully,

Kathleen E. Foley, PhD
2 Locust Ridge, Cold Spring




VILLAGE OF COLD SPRING

85 MAIN STREET, COLD SPRING, NY 10516
TEL: (845) 265-3611 FAX: (845) 265-1002
WEB: WWW.COLDSPRINGNY.GOV

DAVE MERANDY, MAYOR JEFF VIDAKOVICH, CLERK/TREASURER
mayor@coldspringny.gov vesclerk@coldspringny.gov

MARIE EARLY, TRUSTEE MICHELLE ASCOLILLO, ACCOUNTANT
trustee.early@coldspringny.gov treasurer@coldspringny.gov

LYNN MILLER, TRUSTEE JOHN W. FURST, ATTORNEY
trustee.miller@coldspringny.gov GREGORY R. PHILLIPS, WATER SUPERINTENDENT
FRANCES MURPHY, TRUSTEE vecswater@bestweb.net
trustee.murphy@coldspringny.gov CHARLES NORTON, HIGHWAY DEPARTMENT CREW CHIEF
STEVE VOLOTO, TRUSTEE highway@coldspringny.gov

trustee.voloto@coldspringny.gov

November 8, 2017

The Village of Nelsonville
258 Main Street
Nelsonville, NY 10516

Mayor O’Neill and members of the Nelsonville Village Board of Trustees:

The members of the Cold Spring Historic District Review Board are compelled by our conscience to express
our opposition to the plan for a new cellular tower dominating the viewshed of the Cold Spring Cemetery, as
well as the alternate plan for a tower immediately overlooking the Mountain Avenue Cemetery, the Cedar Street
Cemetery, and the Nelsonville preserve. This site is adjacent to the National Historic District, so recognized for
its unique contributions to the history of New York State, and would be visible from Town Hall and the
Methodist Church, two important buildings contributing to our District, as well as dozens of individual homes.
The tower will also be visible from the Cold Spring Baptist Church, which is listed on the National Register, in
addition to several other individually listed properties. We as a board are charged with protecting the character
of the District, and the community is invested in protecting it as well.

Tourism is a driver of our local economy. Just a few months ago, The Highlands Current reported that tourism
added nearly $65 million to Putnam County's economy, contributing $4.5 million to local taxes alone. This is
not money that should be left on the table. Tourists come here because of our Villages' architectural and scenic
beauty, and their distinct character — unlike most places, this character remains intact. It makes Philipstown a
place that all people, residents and visitors alike, cherish. The installation of this cellular tower would mar the
visual character of the Historic District.

This is not an overreaction to modernity or change. In our capacity as a board, we frequently (and
enthusiastically) review applications seeking to incorporate necessary modern materials, forms, or technologies
into our historical context. We are not opposed to making space in a historic setting for such advancements, and
address each on its merits, benefits, and sensitivity to their surroundings.

Our strong historic character, both inside and outside of the Historic District, is a shared resource that benefits
all residents of Philipstown. It is also a shared responsibility to care for and foster its integrity. To allow such a
construction without question is an abdication of this responsibility.

Respectfully,

The Village of Cold Spring Historic District Review Board
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THE PUTNAM COUNTY HISTORIAN

SARAH JOHNSON & PUTNAM COUNTY ARCHIVES SALLIE SYPHER
COUNTY HISTORIAN 68 Marvin Avenue Brewster, New York DEPUTY COUNTY HISTORIAN
10509

October 31, 2017

Nelsonville Village Office
Zoning Board of Appeals
William Rice, Chairman
258 Main Street
Nelsonville, NY 10516

Dear Mr. Rice:

The Putnam County Historian’s Office has been asked to advocate for the integrity and historic preservation of
the Cold Spring Cemetery on Peekskill Road and Rockledge Road in Nelsonville. As you know, the Neo-Gothic Gatehouse
is on the National Register of Historic Places. The cemetery itself is the final resting place of many influential citizens of
Garrison, Cold Spring, and Nelsonville. This cemetery embodies the historic period integrity of location, Neo-Gothic
design, bucolic setting, period workmanship, as well as the importance of this cemetery to the community and
community awareness of our shared cultural heritage. As a result of these considerations, we would advocate for
finding an alternative, less historic location for the Homeland Towers cell tower.

We hope you will give this historic advocacy all due attention and consideration.
Sincerely yours,

Sarah Johnson, Ph.D.
Putnam County Historian

a0
e o
(PHONE) (845) 808-1420
(FAX) (845) 808-1962
HISTORIAN@PUTNAMCOUNTYNY.GOV

WWW.PUTNAMCOUNTYNY.COM/HISTORIAN
WwWW.PUTNAMNY200.CcoM
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Village of Nelsonville
Zoning Board and Planning Board

11/27/2017

To the Nelsonville Zoning Board and Planning Board:

I am writing in opposition to the cell tower at the Rockledge Site as a
resident of Cold Spring and a landscape design professional. I have a

Masters in Landscape Architecture from the University of Pennsylva-
nia and own a local Landscape Gardening business.

The cemetery, designed in 1862-1865 by Peter Mead and George
Woodward, is a prime example of nineteenth century cemetery
design, one of the earliest form of public park.

At the time of the design, Mead and Woodward were editors of “The
Horticulturalist’, an influential journal founded in 1847 by New-
burgh native A] Downing. Downing is a seminal figure in the history
of landscape, a leader in ideas in the generation before Frederick

Law Olmsted. Downing used “The Horticulturalist’ to popularize his
ideas on “rural art and rural taste”, improving ideas in agricultural
and to develop a vernacular architecture and in American towns and
villages.

Downing died in 1852, so it is fair to say that Mead and Woodward
were his heirs in their practice of architecture, civil engineering and
landscape design, and the popularization of burgeoning ideas about
the role of landscape in the urban and rural context. Throughout his
tenure as editor, Woodward wrote a series of essays with the theme
“Landscape Adornment,” covering a range of topics in the developing
field of landscape design. In fact, the cemetery is contemporary to
Central Park, which was begun in 1858 with the design competition
won by Vaux and Olmsted. Olmsted first called himself a Landscape
Architect in 1863, essentially inventing the term and the profession.

It is so remarkable that our local cemetery is at the nexus of this
extraordinary moment in the history of landscape design. The land
here is beautiful - a 19th century design with a beautiful collection of
mature specimen trees including stunning European Beeches, Weep-
ing Beeches, and a fine collection of coniferous trees. This designed
landscape is nestled into an undisturbed woodland forest with rock
outcrop and native woodland trees.

There is no doubt that this landscape would be marred by the addi-
tion of the cellphone tower. The cell tower company itself produced
the rendering that shows the tower disguised as a tree, so fake it is
absurd, towering above the mature trees and natural landscape im-
mediately as you enter the cemetery. Attached to this email you will
find one of Woodward’s essays for the Horticulturalist, a piece on the
importance of the “Approach” to rural architecture. This tower and
the views it affords would certainly be an affront to these concepts.

Please do what you can to save this historically significant work of

landscape and oppose the Rockledge Cell Tower.

Sincerely,

gl

Liz Campbell Kelly, ASLA
Principal, Hudson Garden Studio LLC
MLA University of Pennsylvania

HUDSON GARDEN STUDIO LLC
wwwhudsongardenstudio.com

16 Fishkill Ave

Cold Spring NY 10516
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EXHIBIT D



ANDREW M. CUOMO ROSE HARVEY
Governor Commissioner

November 22, 2017

Ms. Laura Mancuso

CBRE

Director, Cultural Resources
4 West Red Oak Lane
White Plains, NY 10604

(via email)

Re: FCC
New Cellular Communications Tower/Stealth Mono-Pine/110 Feet/NY170
15 Rockledge Road, Nelsonville, Putnam County
17PR06164 / 0007902925

Dear Ms. Mancuso:

As you know, this undertaking has raised several questions concerning perceived unassessed potential
impacts to historic resources within the project’s area of potential effect (APE). To date our office has
received several calls from local officials concerned about our Section 106 review.

Although we had previously concurred with your finding of No Adverse Effects for this undertaking,
these questions required me to re-evaluate the project file. In my review, | noted that the APE contains
13 individually listed resources as well as a portion of one historic district. This is a significantly high
concentration of National Register listed properties within a one-half mile radius of a communication
tower project site. We have also noted that at least one property, the Cold Spring Rural Cemetery had
not been previously identified in our survey data during the review process. We have formally identified
the cemetery as eligible for inclusion in the National Register of Historic Places. We also note that you
had already considered this resources in your visual analysis.

At this point in time our office is not prepared to seek to reopen the review process with the FCC.
However, we would ask that any alternatives analysis that was done for this site location be provided to
us for further review. We are particularly interested in any documentation of other sites that had been
considered as well as alternative lower heights that may have been evaluated for the proposed tower.

If you should have any questions regarding our request, please do not hesitate to contact me at
(518) 268-2166 or john.bonafide@parks.ny.gov.

Sincerely,

John A. Bonafide

Director,

Technical Preservation Services Bureau
Agency Historic Preservation Officer

CC: Jill Springer, FCC, Acting APO (via email)
Hon. William O’Neill (via email)

Division for Historic Preservation
P.O Box 189, Waterford, New York 12188-0189 « (518) 237-8643  www.nysparks.com



November 28, 2017

Zoning Board of Appeals
Planning Board

Village of Nelsonville
258 Main St

Nelsonville, NY 10516
via email

To the Nelsonville Zoning and Planning Boards:

I am writing in regards to the current application before you by Homeland Towers to
place a 110’ tower and associated facilities structures at 15 Rockledge Rd directly
adjacent to the Cold Spring Cemetery.

| wanted to formally notify the board that a coalition of citizens has retained professional
services and is in the process of applying for the Cold Spring Cemetery to be added to
the National Register of Historic Places. As you are aware according to the11/22/2017
letter copied to your attention from John A. Bonafide, Director, Technical Preservation
Services Bureau, NYS Division of Historic Preservation to Ms. Mancuso of CBRE, the
state has “formally identified the cemetery as eligible for inclusion in the National
Register of Historic Places”.

Our application will include reference to the historic character of the landscape as it
relates to the historic structures and notable monuments and the original wall. We ask
that you please do not allow such a discordant structure to impact this landscape—as it
is an important component of this eligible National Register landmark.

Thank you to all board members for the considerable time and effort you are expending
on this application process on behalf of all those in the village and all of us in your wider
community. | believe that your tireless work on this application will be remembered and
referenced long after this matter is decided. Our community looks to you for leadership
in this unavoidable balancing act. We have the pressures brought on by the needs of an
expanding wireless industry on the one side and on the other the imperative for us as a
community to ensure this kind of development happens in ways that protects and
preserves our important scenic and historic character. These forces don’t have to be
totally at odds! We can support our wireless service AND preserve our scenic and
historic character. We look to you to reject this application and require the wireless
industry to come up with an alternate plan more suited to a heavily scenic and historic
community.

Thank you, from your neighbor and frequent visitor to the Cold Spring Cemetery,

Jennifer Zwarich
Cold Spring, NY




















































































EXHIBIT E

Location

Date Time (AM/PM) Interior/Exterior/ (Name of Voice Call/Text Sent/Recieved Qall Text Verizon Phone AT&T Phone # Bars
Car (S/R) Failure (Y/N) #
Street Address
11 Secor Street,
25 Nov 17 11:17:00 AM | Interior Nelsonville Voice Call Sent No 646-354-3594 2/4
11/25/2017 10:11:00 AM | Car Manitou School |Text S No 845 598 1620 3/4
11/25/2017 10:13:00 AM | Exterior Manitou School |Text S No 845 598 1620 3/4
11/25/2017 10:15:00 AM | Interior Manitou School |Text S No 845 598 1620 3/4
Moffat &

11/25/2017 10:19:00 AM|Car Plumbush Text S No 845 598 1620 2/4

11/25/2017 10:21:00 AM|Car Moffat & 9D Text S No 845 598 1620 2/4

11/25/2017 10:21:00 AM | Exterior Moffat & 9D Text S No 845 598 1620 2/4
37
Fishkill/Cemetry

11/25/2017 10:24:00 AM|Car Entrance Text S No 845 598 1620 2/4
37
Fishkill/Cemetry

11/25/2017 10:25:00 AM | Exterior Entrance Text S No 845 598 1620 3/4
Division & Bank

11/25/2017 10:26:00 AM |Car St Text S No 845 598 1620 3/4
Division & Bank

11/25/2017 10:27:00 AM | Exterior St Text S No 845 598 1620 3/4
Parsonage &

11/25/2017 10:28:00 AM |Car Bank St Text S No 845 598 1620 2/4
Parsonage &

11/25/2017 10:29:00 AM | Exterior Bank St Text S No 845 598 1620 2/4
Parrot & Bank

11/25/2017 10:30:00 AM |Car St Text S No 845 598 1620 2/4
Parrot & Bank

11/25/2017 10:31:00 AM | Exterior St Text S No 845 598 1620 3/4
Route 9D &

11/25/2017 10:33:00 AM | Car Bank St Text S No 845 598 1620 2/4
Route 9D &

11/25/2017 10:33:00 AM | Exterior Bank St Text S No 845 598 1620 3/4
Paulding &

11/25/2017 10:36:00 AM |Car Route 9D Text S No 845 598 1620 2/4
Paulding &

11/25/2017 10:37:00 AM | Exterior Route 9D Text S No 845 598 1620 3/4
11/25/2017 10:40:00 AM |Car 301& B Street | Text S No 845 598 1620 4/4

301 &
11/25/2017 10:41:00 AM | Car Parsonage Text S No 845 598 1620 2/4




301 &

11/25/2017 10:42:00 AM | Exterior Parsonage Text S No 845 598 1620 3/4
Pearl & 301

11/25/2017 10:46:00 AM |Car (Townhall) Text S No 845 598 1620 2/4
Pearl & 301

11/25/2017 10:48:00 AM | Exterior (Townhall) Text S No 845 598 1620 2/4
301 & Division

11/25/2017 10:52:00 AM |Car St Text S No 845 598 1620 1/4
301 & Division

11/25/2017 10:54:00 AM | Exterior St Text S No 845 598 1620 2/4

11/25/2017 10:55:00 AM |Car 301 & Wood Av | Text S No 845 598 1620 2/4

11/25/2017 10:56:00 AM | Exterior 301 & Wood Av | Text S No 845 598 1620 3/4
350 Lane Gate

11/25/2017 10:58:00 AM |Car (by 301) Text S No 845 598 1620 2/4
350 Lane Gate

11/25/2017 10:59:00 AM | Exterior (by 301) Text S No 845 598 1620 2/4
411 Lane Gate

11/25/2017 11:02:00 AM |Car (at Moffat) Text S No 845 598 1620 3/4
411 Lane Gate

11/25/2017 11:03:00 AM | Exterior (at Moffat) Text S No 845 598 1620 3/4

11/25/2017 10:11:00 AM|Car Manitou School |Voice S No 845 598 1620 3/4

11/25/2017 10:13:00 AM | Exterior Manitou School |Voice S No 845 598 1620 3/4

11/25/2017 10:15:00 AM | Interior Manitou School |Voice S No 845 598 1620 3/4
Moffat &

11/25/2017 10:19:00 AM |Car Plumbush Voice S No 845 598 1620 2/4

11/25/2017 10:21:00 AM |Car Moffat & 9D Voice S No 845 598 1620 2/4

11/25/2017 10:21:00 AM | Exterior Moffat & 9D Voice S No 845 598 1620 2/4
37
Fishkill/Cemetry

11/25/2017 10:24:00 AM|Car Entrance Voice S No 845 598 1620 2/4
37
Fishkill/Cemetry

11/25/2017 10:25:00 AM | Exterior Entrance Voice S No 845 598 1620 3/4
Division & Bank

11/25/2017 10:26:00 AM |Car St Voice S No 845 598 1620 3/4
Division & Bank

11/25/2017 10:27:00 AM | Exterior St Voice S No 845 598 1620 3/4
Parsonage &

11/25/2017 10:28:00 AM |Car Bank St Voice S No 845 598 1620 2/4
Parsonage &

11/25/2017 10:29:00 AM | Exterior Bank St Voice S No 845 598 1620 2/4




Parrot & Bank

11/25/2017 10:30:00 AM | Car St Voice No 845 598 1620 2/4
Parrot & Bank

11/25/2017 10:31:00 AM | Exterior St Voice No 845 598 1620 3/4
Route 9D &

11/25/2017 10:33:00 AM | Car Bank St Voice No 845 598 1620 2/4
Route 9D &

11/25/2017 10:33:00 AM | Exterior Bank St Voice No 845 598 1620 3/4
Paulding &

11/25/2017 10:36:00 AM |Car Route 9D Voice No 845 598 1620 2/4
Paulding &

11/25/2017 10:37:00 AM | Exterior Route 9D Voice No 845 598 1620 3/4

11/25/2017 10:40:00 AM |Car 301& B Street | Voice No 845 598 1620 4/4
301 &

11/25/2017 10:41:00 AM |Car Parsonage Voice No 845 598 1620 2/4
301 &

11/25/2017 10:42:00 AM | Exterior Parsonage Voice No 845 598 1620 3/4
Pearl & 301

11/25/2017 10:46:00 AM |Car (Townhall) Voice No 845 598 1620 2/4
Pearl & 301

11/25/2017 10:48:00 AM | Exterior (Townhall) Voice No 845 598 1620 2/4
301 & Division

11/25/2017 10:52:00 AM |Car St Voice No 845 598 1620 1/4
301 & Division

11/25/2017 10:54:00 AM | Exterior St Voice No 845 598 1620 2/4

11/25/2017 10:55:00 AM |Car 301 & Wood Av |Voice No 845 598 1620 2/4

11/25/2017 10:56:00 AM | Exterior 301 & Wood Av |Voice No 845 598 1620 3/4
350 Lane Gate

11/25/2017 10:58:00 AM |Car (by 301) Voice No 845 598 1620 2/4
350 Lane Gate

11/25/2017 10:59:00 AM | Exterior (by 301) Voice No 845 598 1620 2/4
411 Lane Gate

11/25/2017 11:02:00 AM |Car (at Moffat) Voice No 845 598 1620 3/4
411 Lane Gate

11/25/2017 11:03:00 AM | Exterior (at Moffat) Voice No 845 598 1620 3/4

11/25/2017 12:43:00 AM | Interior 9 Secor Street |Voice No 347-886-2662 2/4
6 Rock Ledge

11/25/2017 1:51:00 PM | Interior Rd Voice No 516 524 5914 2/4
6 Rock Ledge

11/25/2017 12:31:00 PM | Interior Rd Text No 516 524 5914 2/4




16 Rock Ledge

11/24/2017 6:47:00 PM | Interior Rd Text S No 646 275 6867 2/4
16 Rock Ledge

11/24/2017 11:00:00 AM | Interior Rd Voice S No 646 275 6867 2/4

11/25/2017 2:12:00 PM | Interior 11 Secor Street | Text S No

11/25/2017 2:48:00 PM | Interior 99 Moffatt Road | Text S No 917-882-1688 3/4

11/25/2017 2:49:00 PM | Interior 99 Moffatt Road | Voice S No 917-882-1688 3/4

11/25/2017 2:26:00 PM | Interior 289 Main St Voice S No 516 524 5914 3/4

11/25/2017 3:15:00 PM | Interior 246 Main Street | Text S No 845-742-7112 4/5

11/25/2017 3:24:00 PM [interior 246 Main Street | Text R No 845-742-7112 3/5

11/25/2017 3:23:00 PM | Interior 246 Main Street | Voice S No 845-742-7112 3/5

11/25/2017 3:27:00 PM | Exterior Manitou School | Text S No 917-882-1688 2/4

11/25/2017 3:27:00 PM | Exterior Manitou School |Voice S No 917-882-1688
Moffatt &

11/24/2017 3:28:00 PM | Exterior Plumbush Text S No 917-882-1688 2/4
Moffatt &

11/25/2017 3:29:00 PM | Exterior Plumbush Voice S No 917-882-1688 2/4

11/25/2017 3:29:00 PM | Exterior Moffatt & 9D Text S No 917-882-1688 2/4

11/25/2017 3:30:00 PM | Exterior No 917-882-1688 2/4
37 Peekskill
(Cemetary

11/25/2017 3:33:00 PM | Exterior Entrance) Text S No 917-882-1688 2/4

11/25/2017 15:33 | Exterior 37 Peekskill Voice S No 917-882-1688 2/4
Division & Bank

11/25/2017 3:35:00 PM | Exterior Street Text S No 917-882-1688 2/4
Division & Bank

11/25/2017 3:36:00 PM | Exterior Street Voice S No 917-882-1688 2/4
Parsonage &

11/25/2017 3:36:00 PM | Exterior Bank St Text S No 917-882-1688 2/4
Parsonage &

11/25/2017 3:36:00 PM | Exterior Bank St Voice S No 917-882-1688 2/4
Parrot & Bank

11/24/2017 3:37:00 PM | Exterior St. Text R No 917-882-1688 2/4
Parrot & Bank

11/25/2017 3:37:00 PM | Exterior St. Voice S No 917-882-1688 2/4
Rt 9D & Bank

11/25/2017 3:38:00 PM | Exterior St Text S No 917-882-1688 2/4
Rt 9D & Bank

11/25/2017 3:38:00 PM | Exterior St Voice S No 917-882-1688 2/4




Paulding & Rt.

11/25/2017 3:39:00 PM | Exterior 9D Text S No 917-882-1688 2/4
Paulding & Rt.

11/25/2017 3:40:00 PM | Exterior 9D Voice S No 917-882-1688 2/4
Rt. 301 & B

11/25/2017 3:41:00 PM | Exterior Street Text S No 917-882-1688 2/4
Rt. 301 & B

11/25/2017 3:41:00 PM | Exterior Street Voice No 917-882-1688 2/4
Rt 301 &

11/25/2017 3:42:00 PM | Exterior Parsonage Text S No 917-882-1688 2/4
Rt. 301 & B

11/25/2017 3:42:00 PM | Exterior Street Voice S No 917-882-1688 2/4

11/25/2017 3:43:00 PM | Exterior Pearl & Rt. 301 |Text S No 917-882-1688 2/4

11/25/2017 3:44:00 PM | Exterior Pearl & Rt. 301 |Voice S No 917-882-1688 2/4
Rt. 301 &

11/25/2017 3:45:00 PM | Exterior Division St. Text S No 917-882-1688 2/4
Rt. 301 &

11/25/2017 3:45:00 PM | Exterior Division St. Voice S No 917-882-1688 2/4
Rt. 301 & Wood

11/24/2017 3:47:00 PM | Exterior Avenue Text R No 917-882-1688 2/4
Rt. 301 & Wood

11/25/2017 3:47:00 PM | Exterior Avenue Voice S No 917-882-1688 2/4
411 Lane Gate

11/25/2017 3:57:00 PM | Exterior at Moffatt Text S No 917-882-1688 2/4
411 Lane Gate

11/25/2017 3:59:00 AM | Exterior at Moffatt Voice S No 917-882-1688 2/4
530 Lane Gate

11/25/2017 4:00:00 PM | Exterior by Rt. 301 Text S No 917-882-1688 2/4

11/25/2017 4:01:00 AM | Exterior 530 Lane Gate |Voice S No 917-882-1688 2/4

11/25/2017 4:11:00 PM | Exterior 9 Secor St Text S No 917-882-1688 2/4

11/25/2017 4:11:00 AM | Exterior 9 Secor St. Voice No 917-882-1688 2/4

11/25/2017 4:12:00 AM | Exterior 11 Secor St Text S No 917-882-1688 2/4

11/25/2017 4:13:00 AM | Exterior 11 Secor St Voice S No 917-882-1688 2/4

11/25/2017 Exterior 289 Main Text S No 917-882-1688 2/4

11/25/2017 4:14:00 PM | Exterior 289 Main Voice S No 917-882-1688 2/4
16 Rockledge

11/25/2017 4:16:00 PM | Exterior Rd Text S No 917-882-1688 2/4

11/25/2017 4:16:00 PM | Exterior 16 Rockledge |Voice S No 917-882-1688 2/4

11/25/2017 4:17:00 PM | Exterior 135 Moffatt Rd | Text S No 917-882-1688 2/4

11/25/2017 4:17:00 PM | Exterior 135 Moffatt Rd |Voice S No 917-882-1688 2/4




Undercliff Trail

(N'ville) at
11/25/2017 4:03:00 PM | Exterior HarMil Text S No 347-834-5921 2/4
Undercliff Trail
(N'ville) at
11/25/2017 4:04:00 PM | Exterior HarMil Call S No 347-834-5921 2/4
11/25/2017 5:09:00 PM | Exterior 8 Fishkill Road |[Text S No 917-968-2687 1/5
11/25/2017 5:19:00 PM | Exterior 8 Fishkill Road |[Text S No 917-968-2687 1/5
11/25/2017 5:29:00 PM | Exterior 8 Fishkill Road [Call R No 917-968-2687 1/5
11/25/2017 5:34:00 PM | Exterior 8 Fishkill Road |[Text S No 917-968-2687 1/5
11/25/2017 5:35:00 PM | Exterior 8 Fishkill Road |[Text R No 917-968-2687 1/5
N'ville
Cemetery Brave
11/26/2017 11:19:00 AM | Exterior Scout Trall Text S No 347-834-5921 3/4
N'ville
Cemetery Brave
11/26/2017 11:20:00 AM | Exterior Scout Trall Call S No 347-834-5921 3/4




EXHIBIT F

The goal of our testing is to provide an accurate characterization of the end-user’s mobile network experience. Characterizing the end-user experience
allows RootMetrics to help the networks improve and offer consumers an end-to-end look at performance from nation to neighborhood.

This means that our testing shows the impact of everything that can affect the consumer mobile experience end-to-end, from the network itself to the
impact of device problems, routing or gateway issues, or problems encountered as networks switch from call to data service, among other things.

We have a dedicated analytics department that ensures we’ve collected enough test samples to accurately characterize an area with statistical confidence.
To prevent bias and to further ensure that our test results provide a statistically rigorous and accurate characterization of network performance, we also
use randomized spatial sampling techniques to collect data. Among other things, truly characterizing the consumer experience means that we:

¢ Test with the same smartphones that consumers use
* Test the same mobile activities that consumers
use their smartphones for on a daily basis
* Test at the same times that consumers use their smartphones
¢ Test in the same places where consumers use their
smart phones

source: http://www.rootmetrics.com/en-US/methodology COVERAGE MAPS GENERATED 11/25/2017
IN NELSONVILLE, NY BY LOCAL RESIDENT:



COVERAGE MAP OF VERIZON 4G GENERATED
BY SENSORLY FOR NELSONVILLE, NY

http://www.sensorly.com/map/4G/US/USA/Verizon/
Ite_310verizon#t|coverage



EXHIBIT G

4G COVERAGE MAP OF NELSONVILLE, NY ON VERIZON WEBSITE



4G COVERAGE MAP OF NELSONVILLE, NY ON AT&T WEBSITE



EXHIBIT H

FUNCTIONAL CLASS OF NY301 AND 9D: “RURAL”



EXHIBIT |
























EXHIBIT J

ALTERNATE SITES?
DID HOMELAND REALLY SEEK THE LEAST INTRUSIVE LOCATION FOR THEIR TOWER?

THE CODE SAYS:

1. TOWERS ARE PROHIBITED IN VR, VB & C ZONES
2. 300 FOOT SETBACK FROM RESIDENTIAL
STRUCTURES

3. POSSIBILITY OF HAVING A 50 FOOT BUFFER OF
VEGETATION

4. MINIMUM SIZE LOT EQUAL TO ONE ACRE

WE CANNOT RELY ON APPLICANT:

NO REPORTED CONTACT OF OWNER OF 38.1-2 (NYC)
OR 38.1-3-1 (NY STATE), LARGE LOTS THAT ARE
FURTHEST AWAY FROM VILLAGE/HOMES/TRAILS

NO INDEPENDENT ENGINEER EVALUATION OF 50
FISHKILL ROAD (RELIED ON HOMELAND
ASSESSMENT)

NO INDEPENDENT ENGINEER EVALUATON OF
MCKEEL CORNERS (RELIED ON HOMELAND
ASSESSMENT)

NO INDICATION OF CONSIDERATION OF OTHER LOTS OVER 2 ACRES IN NELSONVILLE:

TAX MAP # ACRES
38.1-3.1 72.4
38.-1-2 18.02
37.-1-2 4.94 (MR)
37.-1-1.2 9.93 (MR)
37.-1-13 8.6 (MR)
37.-1-14 9.26 (MR)
37.-1-15 14.18 (MR)
38.13-1-1 4.96 (MR)
38.13-1-4 11.72 (HR)
38.18-1-12 4.42 (HR)
49.6-1-13 10.48 (MR)
AND MORE...
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